Justice under Manuel I Komnenos:
Four Novels on Court Business and Murder

by

RuTtH MACRIDES

Four novels of the emperor Manuel I - on rescripts (I), court procedure (II),
court recess (IIT), and murder (IV) — known in Zachariae von Lingenthal’s edi-
tion as (Coll. IV)N.63, 66, 67, 68, owe their presentation together here in a new
critical edition, with translation and commentary, to the manuscript tradition
in which they have survived. Although their diplomatic differs, as do their dates
of promulgation, the laws present a certain unity in terms of content, providing
Manuel I's main surviving legislation not concerned with granting privileges,
nor with doctrinal or canonical matters. While Manuel’s legislation in these
other areas has received some attention,’ the novels presented here have not
until now been studied and evaluated. Their re-edition provides a context for
such an examination and also yields information for the study of diplomatic,
registration practices, and proscpography.

The aims of the legislation are stated in the prooimia to the laws which also
present the emperor’s role in the making of law, and describe the abuses which
the novels are intended to correct. To ensure ‘right judgement’ (N. I, IL, IIT) and
to check the crime rate (IV) are the objectives of the laws which the emperor
promulgates in his desire to bear a conscience ‘pure and free of all human suf-
fering’ (I) and to vindicate those who have been wronged (II, III). Those respon-
sible for wrong acts or for aiding the perpetrators of such deeds are judges, civil
and ecclesiastical, who are accused of negligence (II) and of showing inappropri-
ate kindness (II, IV), provincial civil officials (IV), and other subjects of the
emperor who take advantage of loopholes in the law (II, IV).

An analysis of the measures announced in the dispositive part of the novels
shows these to be, on the whole, restatements of previous legislation, renewing
or ‘resurrecting’ older laws. Sometimes this reiteration is acknowledged,? but
more often a measure is merely stated, with no reference to the earlier legis-
lation of which it is a restatement.’ Where an amendment is introduced (IV) and

! For the privileges: SvorRoNOs, Les priviléges, 325-391, and discussion infra, pp-169-172; on
doctrinal matters: S.N.Sakkos, 'O Hathp pov peiCwv pod eotv: "Epidec xal obvodor otk
tov 1’ aidva (Thessalonike, 1966) and C. ManGo, The Conciliar Edict of 1166, DOP 17 (1963),
317-330.

2 E.g N.II, 83-87.

% See the commentaries to novels I and II.
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a new measure taken (III), the significance and the degree of the alteration is
difficult, if not impossible, to ascertain.*

The means by which the laws were communicated to those they addressed,
and their application and effect are questions of central importance to which
answers are rarely forthcoming. N. IT and IlI, concerned with the acceleration of
court procedure, are explicitly addressed to judges,’ themselves often the cause
of delays, in the courts of Constantinople, but no direct information is conveyed
by the laws with regard to their dissemination. The judges may have been
informed through the head of one of the courts in the capital, the megas droun-
garios who registered these novels.? In N. I, concerning the invalidity of impe-
rial rescripts which are contrary to the law, judges are the implicit addressees’
but here provincial judges as well as those in the capital can be envisaged.
Although in this case also no explicit directions are given for the law’s distribu-
tion, registration in ‘all the archives of the fisc’ is stipulated.® Perhaps it was
through the fiscal sekreta that provincial judges, who also had fiscal duties,’
were informed. N.IV on provincial murderers who seek asylum in the Great
Church is directed not only at the patriarch and officials of Hagia Sophia but
also, and especially, at those whose responsibility it was to check criminal
activity at home, provincial archontes, military forces, civil and ecclesiastical
judges.”® The means by which this law reached the provinces is stated explic-
itly; copies of the novel, signed by the heads of the courts in the capital, were to
be sent to provincial churches where they would be stored ‘so that all may have
knowledge of the things which have been ordained, that they may act in accord-
ance with their content’.’* However, even in this case where it is known howand
where the law was distributed, it is not possible to determine what application
or effect it had."?

Although the effect which the novels had on the injustices they sought to
check may elude us, the larger imperial programme to which the legislation
contributed can be reconstructed, at least for N.II, III, IV. The three novels
were issued in 1166, in the months of March and April, as were two other laws of

* See the commentary on the amendment in N. IV, infra pp. 199-200, and the commentary '
to N.IIL

® N.II passim and commentary; N.III, 115-127 and commentary, infra p. 184.

® Onthe megas droungarios see N. I, 220 and commentary, infra p. 181; for his registration of
N.II and N.IIJ, see N.II, 234-235, 240-241, 245-2486; III, 228-229 and discussion, infra p. 106.

” See the commentary, infra p. 168-169.

EN.1, 43-44.

® OrkonompEs, L’Evolution, 148-149, and bibliography in note 314, infra.

NIV, 93 ff., 134-140, 147-148, .

1 NIV, 150-153.

12 See the remarks in note 315, infra.
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Manuel, the edict on a doctrinal issue,' and a prostagma on prohibited degrees
of marriage.' This relatively large number of laws which can be dated to the
same months of a single year affords an opportunity to examine the range and
style of Manuel’s legislative activity, as well as the context in which the legis-
lation was promulgated.

Dominating the group of five novels, both by its diplomatic and manner of
promulgation and publication, is the edict which contained an interpretation of
the passage from John 14:28, ‘My Father is greater than I'. Manuel convened
the main sessions of the council which met in March, April and May, and it was
his view on the question which was adopted and expressed in the edict of March
1166." He had this law inscribed in marble and displayed in Hagia Sophia.'®

Manuel’s ‘Justinianic’ style of handling the doctrinal controversyis conveyed
also by the form and content of the law. The diplomatic used for the promulga-
tion of the law was an archaising imitation of the Roman edict.'” The intitulatio
of Manuel’s ‘edict’ contained triumphal epithets which had not appeared in
imperial titulature since Heraclius.'® Manuel was not only styled victor over
various barbarian peoples and provinces but also ‘heir to the crown of Constan-
tine the Great and in spirit holding sway over all of his (Constantine’s) rightful
possessions, inasmuch as some have broken away from our empire’.’* En-
shrined in marble in the Great Church, Manuel’s claim to be the heir of Con-
stantine and Justinian, a renovator, has been interpreted as a response and
reaction to Frederick Barbarossa’s bid for Roman legitimacy.”’ At the time of
the council sessions and the promulgation of the edict Manuel was negotiating
with pope Alexander III for recognition as the Roman emperor.>

As a group, the five laws of March-April 1166 on civil, criminal, canonical and
doctrinal matters convey the impression of an emperor competent in theclogy

¥ N. 70: Zacuariag, IGR III, 485-492 = Zeros, IGR I, 410-416; new edition in SAKKOs (as in
note 1), pp. 167-173; DOLGER, Regesten N. 1469.

1 N. 69: ZacHARIAE, IGR III, 483-485 = Zeros, IGR I, 408-410; D6LGER, Regesten N. 1468,

!5 For a summary of the controversy and sources, see SAKkos (as in note 1), 20-38; Manco,
The Conciliar Edict (as in note 1), 320-321, and P. CLassEN, Das Konzil von Konstantinopel 1166
und die Lateiner, BZ 48 (1955), 339-368.

*® Kinnamos, ed. A. Meineke, 256. For the surviving inscription see Manco, The Conciliar
Edict, 317-330.

' See the discussion by N. van pEr WAL, Edictum und lex edictalis, RIDA 28 (1981),310-312.

# p_Crassen, Die Komnenen und die Kaiserkrone des Westens, Journal of Medieval History
3(1977), 214 ff.

' Manco, The Conciliar Edict, 324,58, 330.

% CLassEn, Die Komnenen, 214-220.

2! Kinnamos, 218-220; F. CHALANDON, Les Comnénes, Etudes sur 'empire byzantin au XI° et
au XII° siécles (Paris 1912, repr. London 1962) II, 564-566.
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and law-making, a monarch whose restoration of orthodoxy goes hand in hand
with the vindication of those who have been unjustly treated. In these novels,
Manuel appears as a protector of canon law, at times more vigilant in this role
than the church itself.” He puts justice before all else, rebuking his subjects and
complaining that even the barbarians surpass them in their regard for justice.”®
Other accounts of Manuel’s reign confirm the image and style projected by his
laws.* The novels of 1166 are as much a monument to his authority as the
bronze cross he planted in Hungary to commemorate his victory there in 1165.
Both declare him to be the ruler of ‘renowned Rome’,*® in his empire and
abroad.

Diplomatics and Registration

The ‘edict’ of 1166 is the only law issued by Manuel in that form. Novels II,
IIL, IV of the same year and N.I of 1158 are in the diplomatic most commonly
used for general laws: the prostagma and the chrysoboullos logos.” The origi-
nals of the four novels have not survived but the characteristic elements of their
diplomatic and additional entries made on them in the course of their registra-
tion have been noted and preserved in descriptions of the documents written by
officials transcribing the lawsinto the registers of the sekreta or by those copy-
ing the laws into manuscripts containing collections of texts.

The descriptions fall into two categories: those transmitted as headings or
labels to the law and others which follow the law, at the foot of the text. Both are
copyists’ additions and do not constitute part of the document issued by the
emperor. The headings contain an identification of the document (novel,
chrysobull, etc.), the emperor’s name, a résumé of the law’s content and some-

22 This is the tone of N.IV: infra, commentary, 199-204.

% For the theme of the ‘noble barbarian’, see N.III, 97-102 and N.IV, 82-86 with
commentary. ’

# For Manuel’s desire to project himself as a theologian, see the remarks of Choniates, ed. Van
DIeTEN, 209-210, 212; for his law-making: Kinnamos, ed. MEINEKE, 275-277; also an oration by
Michael o tou Anchialou (1165/1167), ed. R. BROWNING, A new source on Byzantine-Hungarian
relations in the twelfth century: the inaugural lecture of Michael 6 To8 ‘AyyiéAov w¢ dratog
16V Prhocd@wv, Balkan Studies 2 (1961), 196, 320-324 (= Studies on Byzantine History, Litera-
ture and Education, London 1977). For Manuel’s cultural patronage, see P.Magparmo and
R.NEeLsoN, The Emperor in Byzantine Art of the Twelfth Century, Byzantinische Forschungen 8
(1982),123-182, esp. 172 ff. See also the remarks by Svoronos Les priviléges, 380-381, note 295.

% Kinnamos, ed. MEINEKE, 261, gives the inscription on the cross.

% DELGER/KARAYANNOPULOS, 77; vAN DER WAL (as in n. 17), 312-313. The reason for the use
of the diplomatic of the chrysoboullos logos instead of that of the prostagma for N. Imay lie in the
need to employ a diplomatic of the same status as the imperial rescripts the novel sought to inva-
lidate. See N.1, 29-34, 39-41 and commentary, infra pp. 169 ff.
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times also its date of promulgation or registration.”” The descriptions which
follow the law convey information about its appearance, signs of validation
(date, imperial signature, seal), the name and title of the chancery official who
handled the document, and the registration entries by the sekreta.

The descriptions at the foot of the texts of the novels show that the diplomat-
ic differences between the chrysobull and the prostagmata lie in the manner of
dating the document, the signature, and the seal. The chrysobull is dated
within the text (month, indiction and year of the world), the imperial signature
follows, and a gold seal is appended by a red silk cord at the bottom of the
document.” In addition, the chrysobull has the ‘customary kanikloma’, that s,
certain words written in red ink - (xpuo6Boviiog) Adyog and ypaef in the text
of the law and Legimus following the last word in the chrysobull.?® The pros-
tagmata have a much simpler diplomatic which consists of the emperor’s
signature in menologion (month and indiction) in red ink,** and a wax seal, like-
wise appended.’’

All four novels, regardless of their diplomatic, had the following entries
marked on them: the signature or mark of a chancery official, introduced by the
word 614, and the entries of the various sekreta where the document was regis-
tered, beginning with xateotp®din and followed by the name of the sekreton,
the month and the indiction. These entries which appear on documents with
greater frequency from Alexios I's reign are particularly well documented
for Manuel’s novels, providing a good source for chancery and registration
practices.

#T 1 have recorded these before the text of the law in groups formed by the manuscripts. For
another example of such headings in a law of Manuel (1173) which the editor has not separated
from the text of the law, see J. Darrouziss, Décret inédit de Manuel Comnéne, REB 31 (1973),
311-313. These ‘headings’ do not describe the formal headings which the original documents
had, i.e. the Protokoll (invocatio, intitulatio and pertinentia). For this see DSLGER/KARAYANNO-
PULOS, 120-121, 123 (chrysoboullos logos), 110 (prostagma).

B N.I; 46-47, 49-51, 54-55; DOLGER/KARAYANNOPULOS, 123.

BN 49, 55; DoLGER/KAaRAYANNOPULOS, 35-36, 117-118; F. D6LGER, Der Kodikellos des
Christodulos in Palermo, Ein bisher unbekannter Typus der byzantinischen Kaiserurkunde,
Archiv fiir Urkundenforschung 11 (1929), repr. Byzantinische Diplomatik (Ettal, 1956), 58-59.

% N.1I, 227, 232, etc.; N. 111, 219, 223, etc.; N. IV, 162-163, 166-167, etc.; DOLGER/KARAYANNO-
PULOS, 110.

% The wax seal on Manuel’s prostagmata is described as dintvyog (N. II, 228; I11, 224; IV, 163),
a term which indicates that it did not seal the document but was hung so that both sides could
be seen. See N. OixonomipEs, Quelques remarques sur le scellement 4 la cire des actes impériaux
byzantins (XIII*-XIV® s.), Recueil de travaux de la Faculté de philosophie 14/1 (Belgrade, 1979),
123-128 (=Mélanges Fr.Barii¢); G. Vikan and ]. NEssirT, Security in Byzantium: Locking,
Sealing and Weighing, Dumbarton Oaks, Byzantine Collection Publications 2 (1980), 23-24.
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Opinions vary as to the function and meaning of the 6i&-entries. The new
edition of the novels has produced some additional information which may con-
tribute to the discussion of the problem. On all four novels, the dié-entry
includes the name and title of a chancery official: N.I (1158) Theodore
Stypeiotes, epi tou kanikleiou and dikaiodotes,” N.1I, II1, TV (1166) Michael
Hagiotheodorites, logothetes tou dromou.”® These entries show that the offi-
cial, although in both cases from the chancery, was not necessarily always the
epi tou kanikleiou, and this is corroborated by other sources. 3 Again, according
to the descriptions at the foot of the novels, the di&-entry was not always made
on the same part of the document. In the chrysobull it appears on the back
(¢wlev), in the prostagmata on the bottom, below the date written by the
emperor.”” It has been argued that the Sid-entry had a different function,
according to its position on the document.*® This differentiation seems unne-
cessary. The information given for N. III by one group of manuscripts may help
to explain what the Si&-entry signified. According to one description at the foot
of the novel, the word &rneA6dn, ‘released’ or ‘issued’, and the date were written
on the back of the prostagma in the hand of the logothetes tou dromou.” The

%2 N.1, 51-52, 55-56. The chrysobull of 1158 is the last document with Stypeiotes’ name and
marks the terminus post quem for his disgrace. For an exhaustive study of Stypeiotes’ career, with
all relevant references, see O. KrResTEN, Zum Sturz des Theodoros Styppeiotes, JOB 27 (1978),
49-103; also note 55 below. Stypeiotes combined a chancery function with that of the dikaio-
dotes, the head of a court in Constantinople: N.I,221 and commentary.

3 N.11, 228-229; N.IIT, 219-220; N.IV, 164. He appears on a list of participants in the council
of 1166 as logothetes tou dromou and orphanotrophos: SAkkos (as in note 1), 98. On the family
see A.P.Kazupan, Bratia Aiofeodoriti pri dvore Manuila Komnina, ZRVI 9 (1966), 85-94;
KRESTEN, Zum Sturz (as in note 32), 97-99. On the function of the logothetes tou dromou see
OixoNoMipEs, L’Evolution, 131.

* Ipem, 131 note 35. In 1166, Ioannes Kamateros was the epi tou kanikleiou: SAKKOs (as in
note 1), 98.

% N.1, 51, 55. The descriptions of the prostagmata entries mention the Sid-phrase after the
imperial signature in menologion and before the entries on the back (E£wdev) of the document:
I1, 228; 111, 219; IV, 163-164.

% D5LGER/KARAYANNOPULOS, 36-38, 120, claim that the dié&-entry on the front of a document
indicates the name of the official who brought to the emperor’s attention the matter with which
the legislation is concerned (Intervenientenvermerk). When it appears on the back it is an
acknowledgement that the official named has been informed of the document’s contents
(Rekognitionsvermerk).

5T N.II, 221-222: 81 ypapuétov tob Aoyobérouv. This information is found only in manu-
scripts D and T (see infra p. 108). The éneitdn-entry is described as being ‘on the joins of the
sheets (of paper): £v taic déoeot (mpontdieot, gupntifeor) tév xoAidv (N.II, 235, 239, 244; 111,
221, 230, 233; 1V, 168, 170). Here the &neAt0n-entry fulfils the function which has been observed
in the case of 31&-entries on some documents, written on the joins of sheets of paper or parchment
to guard against a substitution of one sheet for another: DOLGER/KARAYANNOPULOS,
36-37 (Klebevermerke).
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date of ‘release’ is three months later than the date of the imperial menologion
on the document but earlier than any of the registration entries.”® It seems
reasonable to infer that the chancery official who wrote the di&-phrase on
the document (front or back) was responsible for releasing it to the sekreta for
registration. He may have supervised the drawing up of the document in the
chancery, checked it and finally ‘issued’ it for registration. The di&-entry could
certify that the document passed through his hands on to the sekreta.”

The information which the descriptions give about the registration of the
novels is sometimes in a summarised form - ‘this venerable imperial pros-
tagma was also registered in various civil and ecclesiastical sekreta™® — but
more often a list of sekreta is given, with the dates of registration (month, indic-
tion), in chronological order, as they appeared on the back of the document.*!
However, these lists cannot be assumed to be always accurate or complete.*?
Some manuscripts transmit a fuller account of the registration entries than
others, something which implies that the copyist (or his model) saw the
document at a more advanced stage in its registration rounds.*

Because of the incomplete nature of the descriptions, but also because of the
differing registration requirements of the documents, according to the matter
being legislated, it is not possible to determine all the sekreta in which the four
novels would have been registered. Some documents do, however, indicate in
the text of the law which sekreta are to register it. For N. I it is stated that the
chrysobull should be registered in all the archives of the fisc and finally deposit-
ed in the chartophylakeion of the Great Church.** Although N.II, III, IV have
no internal references to registration, according to descriptions of the registra-
tion entries transmitted by one group of manuscripts, all three prostagmata

B NI, 227 ff; N.III, 219 ff: datg of promulgation, written in menologion: March; date of
‘release’: June; date of registration: August. N.IV, 162 ff.: April promulgation, July ‘release’,
August registration. aneA00m is sometimes used as a synonym for yéyove, date of promulgation
(D6LGER/KARAYANNOPULOS, 38-39) but in this context it cannot have that meaning.

% On the mesazon-like function of chancery officials who wrote the di&-entry, see Oixo-
Nomipis, L'Evolution, 131-132 (n. 35).

O N. 11, 229-231, 236-237: only family b manuscripts give this summary description.

*! See DOLGER/KARAYANNOPULOS, 37, and examples infra.

‘2 E.g. some manuscripts give a general description of registration in various civil and eccle-
siastical sekreta (see note 40), yet no ecclesiastical sekreta are named by other manuscripts in
their list of registration entries, unless a trace of one can be seen in the reference to registration by
Kyriakos o tou Anchialou: N. II, 242, and below, p. 107. See also the discrepancies in promulgation
and registration dates given by different manuscript groups: for N. II and Il compare descrip-
tions given by manuscripts in groups I and II with [IL

*3 Compare the descriptions for N.I given by manuscript groups I and I

* N.I, 43-45. On the chartophylakeion see Darrouzis, ‘O@oixwy, 437 ff.
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bore the registration mark of the megas droungarios, head of one of the four
courts in Constantinople, and an entry for the two megala logariastata sekreta

The descriptions of the registration entry by the megas droungarios imply
that this consisted of a single word — xateotp®Om, ‘registered’ - without a date.*®
Koarteotp®On alone appears to have been the mark of the megas droungarios,
understood und recognised by all as such. Descriptions of other documents
from Manuel’s reign seem to confirm this.*’

The other registration notice on all the prostagmata is that of the two
megala logariastata sekreta. Reference to these sekreta in this form is found
only on four prostagmata (1166)*® of Manuel and on a Lavra document
(semeioma) of 1196.*° The sekreta were most likely the two financial bureaux
created by Alexios Iin the last decade of the eleventh century, that of the megas
logariastes, head of the fiscal sekreta, and of the megas logariastes tén euagon
sekreton, for the property of the crown.”

The officials in the various sekreta who performed the work of registration
are sometimes mentioned by name on documents from Manuel’s reign.” For

*® This information is found only in manuscripts belonging to family a: N.JI, 240-242,
245-247; 111, 228-230; IV, 171-173..

6 NI, 245; 101, 228-229; IV, 171: transmitted only by one group of manuscripts: y. That the
megas droungarios entered the xoateotp®dOn himself is stated in a prostaxis of 1176: xai
EEwlev 10 xarteatpdin Ouk yepdc 100 oePaotol xal peydlov dpovyyapiov: E. L. BRANOUSE,
Bulavtive "Eyypaga tfi¢ poviig Ilatpov (Athens 1980) no. 22, 220. On the megas droungarios
see N.II, 223 and commentary.

A prostagma of 1173 contains directions for the megas droungarios to see toits registration.
The description of the entries on the back of the document states: (elye) xoi E£wlev 1o xate-
atpdUn. It is quite likely that this lone ‘registered’ was that of the megas droungarios: J. Dar-
Rouzks, Décret inédit (as in note 27), 317, 94— 96, 99. The xateotpdin alone appears on a chryso-
bull (1079) of Nikephoros Botaneiates which has survived, as well as on original chrysobulls from
Alexios I's reign: Branouskg, Bu{avtivi "Eyypaga (as in note 46), no. 3, 27; Actes de Lavra [, edd.
P.LEmERLE, A. GuiLLou, N. Svoronos, D. PapacHryssanTHOU (Paris 1970), no.46, 251; no.52, 275.

“® N.I1, 246; 111, 229; IV, 172; N. 69: Zacuariak, IGRITL, 485, 13-14 = Zepos, IGR, 410, 13-14.

“® Actes de Lavra I (as in note 47), no. 67, 350, 37; 353, 101; no. 68, 356, 10; 357, 43.

50 Oxxonomipis, L'Evolution, 140-141 and note 99. A lysis of 1145 mentions registration
in each of these sekreta: DOLGER, Regesten 1484; new edition: Branousg, Bu{avtiva "Eyypaga
(as in note 46), no. 19, 192. F. DOLGER’s suggestion (Beitrdge zur Geschichte der byzantinischen
Finanzverwaltung [Leipzig/Berlin 1927, repr. Hildesheim 1960], 18 note 1) that the sekreta in
question are those of the megas logariastes and the epi tén oikeiakén can be rejected because of
the mention in N.II, 246-247 of registration in the two megala logariastata sekreta and tén
oikeiakon. For yet another opinion on the megala logariastata sekreta see P. LEMERLE, Notes
sur 'administration byzantine & la veille de 1a IV® croisade d’aprés deux documents inédits des
archives de Lavra, REB 19 (1961), 266, 267 (= Le monde de Byzance: Histoire et Institutions,
London 1978).

5t E.g. the lysis of 1145 (reference as in note 50); lysis of 1158: DSLGER, Regesten N. 1423,
Branousg, Bulavtwvd "Eyypaga (as in note 46), 200.



Justice under Manuel I Komnenos 107

the four novels, however, there is only one such entry recorded, that of a
Kyriakos o tou Anchialou, an otherwise unknown official who registered N. II for
one of the civil or, more likely, ecclesiastical sekreta.’®

These descriptions of the registration entries also yield information about
the length of time elapsing between each stage in the registration. For the pros-
tagmata of 1166 the interval from the date of promulgation to the date of the
last recorded registration entry is 4-5 months.’® The longest part of the process
seems to have been the period from promulgation to release from the chancery
(&meAOn-date) — 3 months in each case.’ For the chrysobull of 1158 the entire
procedure was one of 9-months duration.”® These periods seem exceptionally
long in comparison with registration dates for Alexios I's documents (1-2
months) and even with those for other documents of Manuel (2-3 months).?
However, final judgement on this problem must await the appearance of addi-
tional registration information produced in new editions.

Manuscript tradition

The novels have been transmitted in manuscripts which can be classified in
three categories: manuscripts which usually contain all four novels as part of
appendix B to the Synopsis Basilicorum Major (family b), manuscripts which
include three novels (II, III, IV) in collections, mainly canonical (family a), and
three single manuscripts, not related to a or b, which have one or more novels.

%2 N.11, 242. On the meaning of the expression o tou see Darrouzis, ‘Opgpinia, 85.

8 N.II, IlI: March promulgation, last registration date, August; IV: April promulgation, last
registration date August.

5 See note 38,

* N.I: November promulgation, registration in January, March (ll. 56-58) and August (11. 2, 7).
KRESTEN, Zum Sturz (as in note 32), 99-102, thinks that the long gap between the promulgation
and last registration date can be attributed to Stypeiotes’ removal from office in disgrace as an
accused conspirator, sometime after January 1159. According to Kresten, no sekreton would have
registered a document which had come into being through the intervention of a ‘conspirator’.
This theory is based on the Dolger/Karayannopulos explanation for the i&-entry of the epi tou
kanikleiou (Intervenientenvermerk: note 36 above) and assumes that Manuel had not signed
the chrysobull before his departure for Cilicia in the autumn of 1158, both of which views are
debatable.

5 For Alexios I: Actes de Lavra I (as in note 47), no. 43, 240; no. 44, 244; no. 46, 251; no. 52,
274-275. For Manuel: lysis of 1145 (reference as in note 50): March promulgation, last registra-
tion date, June; chrysobull of 1148: DoLGER, Regesten N. 1372, Sp.Lampros, ‘O Tatp 10D
MavouiiA Kopvnvod, Néog ‘EAAnvopvijpwv 13 (1916) 325: February promulgation, May registra-
tion; lysis of 1158 (reference as in note 51): September promulgation, last registration date,
October. On registration delays and procedure see now C. OTTENn-Froux, L’Enregistrement du
chrysobulle de 1192 aux Pisans, REB 42 (1984), 241-248.
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b=DTFVWGKHJLMNR

Family b forms the largest group, with manuscripts which have, for the most
part, all four novels in appendix B to the SBM."" In these manuscripts the
novels follow each other always in the same order (II, IIL, IV, I), novels IVand I
separated by a novel incorrectly attributed to Manuel in these manuscripts,®®
and by a law of Nikephoros Botaneiates.*® (Some manuscripts which belong to b
do not, however, contain all four novels, and these are indicated below in the
appropriate context.) The manuscripts which contain appendix B and their
relationships have been described by Svoronos, although he did not know all
the manuscripts discussed here.®

Within b, a number of sub-groups can be identified:

Par. gr. 1388, 15th c., foll. 361v-376r; 382r-383r%
Par. suppl. gr. 1236, 15th c., pp. 180-196; 204-205%

The relationship of these manuscripts, which contain appendix B but
attached to works other than the SBM, is established by a number of common
errors, additions and variant readings.®’ The possibility that either manuscript
is a copy of the other, can be excluded.*

Vat. gr. 852, 13th c., foll. 405r-417r; 422v-423r®
Athen. Mus. Benaki 20, 14 th c., foll. 400v—406v; 409r/v*¢
Patm. 390, a. 1570, foll. 175r-180v; 183r%

*" For a description of this group of manuscripts see N. Svoronos, SBM 100-102 and 116 ff. For
b as a group see the headings and registration descriptions in novels I-IV and N.II 26, 110, 112,
128,130 (bis), 131; N.III 161. In addition, only b manuscripts (apart from K and MR) contain con-
tent summaries in the margin for N.II, e.g.: 6T €i Tapadpapciton © npodeopic £x tiig Tob
gvayopévou Ouotpomicg, 6 towoltoc xatadxaclhoetan dovunaddg &nartoduevog xel Té
Sanavipate Tapd tod Evéyovrog.

% Coll. IV, N. 74; for the attribution see ZacHaRIAE, GGRR 33%; D6LGER, Regesten, N.1179.

5 Coll. IV, N.12: DSLGER, Regesten N. 1047,

07, M, R, W were not taken into account by him.

®! H. OmonT, Inventaire sommaire des manuscrits grecs dela Bibliothéque Nationale, I (Paris
1888), 34-35.

# Cn. AsTrRUC/M.- L. CoNCASTY, Catalogue des manuscrits grecs, III: Le supplément grec I1I
(Paris 1960), 411-414.

* N.1,83; 11, 75-76, 80, 127, 165, 186; 111, 11, 21, 26, 39, 45, 54, 68, 71, 72, 99,129, 167, 174, 202,
206, 214; 1V, 63, 102, 105.

D cannot be the archetype for T: N.II, 157, 208, 209; III, 12-13; nor T for D: III, 206.

 R.DevreEsse, Codices Vaticani Graeci 111, (Vatican 1950) 411-414.

% D. Gxings, Keipevo Bulaviivol xal petaPulaviivod dixaiou eig xeipoypéyoug v 'EALGSL
x@dukec (Athens 1963), 27; A. TseLIkas, Aéxa Aidveg EAAnvudic Tpaefic (90g-19¢ ai.) (Athens
1977), 44-45,

%7 . SAKKELION, Hotpesdy Bifriodium fitor Avaypagd tév &v 1 PiBAodfxy Tic xatd Thv
vijoov Ilatpov ... xepoyphpwy tevyév (Athens 1890), 176-177.
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That F is the archetype of this group is suggested by the fact that F never has
a variant reading which is not also shared by V and W.®® V and W exhibit
common errors® but there is insufficient information to establish the precise
relationship between the two. W could be a copy of V but it is equally possible
that both have a common model.

Par. gr. 1351, 15th c., foll. 389v-401r; 406r-407r"°
Par. suppl. gr. 538, 16th c., foll. 61v-75v; 81v-82r"*

The archetype g for G and K is established by the many variant readings,
often omissions, which the manuscripts share.”” Svoronos’ conjecture that G
was the model for K can be rejected.” His suggestion that G derives from F can-
not be demonstrated, at least for the parts of the manuscripts which contain the
novels.”

Scor. X.II. 14 (374), a. 1429, foll. 192r-198v; 199r/v"

Vat. Pii II 13, 15th c., foll. 203r-220r; 221v-222v’°

Lips. 42, a. 1541, foll. 352v-364r; 365r-366r""

Par. suppl. gr. 887, a.1565, N.II: foll. 6v-9v; N.I: 10v-11r"

Within family b, LMNR constitute the groﬁp (m) with the greatest number of
mistakes, exhibiting a large number of additions, omissions and other variant
readings.”

% The only exception is III, 149 but this is the kind of error (date of the Annunciation to the
Theotokos) which would have been caught and corrected by scribes copying the manuscript.

& o.g. III, 37, 159.

" Omonr, Inventaire II, 20-21.

" Omont, Inventaire ITI, 274.

21,13, 24; 11, 26, 79, 106, 158, 162, 168, 182, 218; I1I, 9, 18, 53, 66, 72, 85, 88, 99, 122, 150, 162, 170,
204, 212; IV, 93, 114, 156.

3 Svoronos, SBM, 118. Against Svoronos’ theory see N.IV, 71

™ See note 68 and L. BURGMANN, above p. 30.

™ G.pe AnprEs, Catalogo de los Cédices griegos de la Real Biblioteca de El Escorial II
(Madrid 1965), 284-286; C. C. BracH, Copisti greci del Medioevo e del Rinascimento, EEBZ, 42
(1975-1976), 241; L. BurcmMany, FM 11 (1977), 105%,

" H. StevensoN, Codices Manuscripti Graeci Reginae Suecorum et Pii PP. II Bibliothecae
Vaticanae (Rome 1888), 140-141; P. Canart/V. Pri, Sussidi bibliografici per i manoscritti greci
della Biblioteca Vaticana, Studi e Testi 261 (1970), 290.

™ V. GarbTHAUSEN, Katalog der griechischen Handschriften der Universititsbibliothek zu
LelpZIg, (Leipzig 1898), 56-57.

"® Omonr, Inventaire III, 320.

™1, 30, 34, 40-41; I1, 24, 34, 46, 51, 60, 111, 115, 118, 125, 127, 135, 141-142, 148-149, 156, 170,
182,188,206, 225; 111, 11,12-13, 16, 17-18, 34, 36,52, 54, 55, 74, 106, 114,120,122, 129, 136,136
137, 142, 143, 156, 178, 179, 182, 187, 212; IV, 25, 26, 50, 51, 52, 86, 98, 103, 106, 118, 124, 144. -
See also the variants of m for the headings and registration descriptions: N. I, II, IV.
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Two groups are evident within m: MR and LN. M and R appear to have a
common model,”’ while the possibility that L is the model for N cannot be
excluded.”

Two additional manuscripts, H and J, contain two of the four novels (II, I),
also in the context of appendix B pieces.
Athon. Iberon 286, 16 th c., N.II: foll. 151r-155v; N.I: foll. 156v-157r2
Athen. Metoy. ITaveyiov Téagov 25, 14 th c., N.II: 53r-55v; N.I: 55v-56r®

Their relationship to family b is evident, especially in the headings to the
novels and the registration descriptions.® Moreover, J shows a close relation-
ship with F in particular.®

In b, FgHJm exhibit greater similarities amongst themselves than with DT =
d, the sub-group of b which contains the fewest errors.®® In novels Il and III, d
has a version of the registration description which differs substantially from
that of the other b manuscripts. In addition, d alone of the b manuscripts has
the correct attribution of a Biblical citation (N. III, 39) where it is in agreement
with family a manuscripts.

/b

D/d \T g H m
F J G/ \K L/ >\
| |

81 47.11, 60, 147, 168; also, MR do not have marginal summaries (see n. 57 above). M cannot
be the model for R: 11, 22, 155-156; I11, 184-185; the age of R excludesit from being a model for M.

®1 111, 88, 97; IV, 37, 102.

8 Spyr. LAMBROS, Catalogue of the Greek Manuscripts on Mount Athos I (Cambridge 1895,
repr. Amsterdam 1966), 71-73.

8 A.PapaporouLos-KERAMEUS, Tepooorvting) PiBAiodAxn Ao xatéloyog tév v Taig
mBrodAneng ... "EAdnvinidv Kwdixwv IV, St. Petersburg (1899), repr. Brussels 1963, 37-39.

#N.L 1-2, 49-53; N.11, 1, 98, 227-231.

11, 120, 162, 163, 168, 178.

® For d, see above, n. 63. For Fg(HJ)m: II, 98; III, 30.
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a=I0UU,Yy
Family a¥* is constituted, with one exception, by manuscripts which contain
three novels (I, ITI, IV) in differing sequence, in the context of canonical works.

Athen. EB 2695, 14 th c., foll. 191r-207r*
Athen. EB 1377, 14 th c., foll. 313r-320r*°

‘These manuscripts share a very large number of careless errors, including
omissions.” They contain the novels in a different sequence from each other
and appear to be independent copies of a common model.”!

Athon. Dionysiou 121, 13th c., N.IV, 1-65: foll. 321r/v"
Par. gr. 1321, ca. 1600, foll. 429r-440v™

Par. Coisl. 39, ca. 1600, foll. 265r-293r®*

Ambros. A 53 inf. (868), a. 1603, pp. 953-976"

A sub-group of a with the second largest number of common errors is to be
found in y,” three manuscripts copied by the Cypriot scribe Ioannes Hagiomau-
ras (Sanktamauras).”’ These contain the novels in the sequence IV, II, I1I, and
show only minor differences among themselves. They also preserve important
information in their description of the registration of the novels, found in no
other manuscripts.

¥ 11, 96; 111, 62, 66; IV, 22.

% D. Grines, Keipeva (as in n. 66), 25.

89 A: MOMPHERRATOS, Nopoxévav tot I aidvog, Aedtiov tiig Tatapixfic xal 'Edvoioyixiig
‘Etapeiag tfig EAA&Sog, IV (1892), 309-331.

% 11,13, 14, 15, 16, 18, 20, 27, 34, 39, 41, 56-57, 74, 88, 89, 99, 100, 102, 110, 116, 118, 120, 138,
139,148-149,167,171,174,179,182, 186, 208,213,214, 225;1I1,7, 14,14-15,17,19, 21, 23, 24, 30,
31, 38,40, 43,44, 48,49,51,57,59,66,70,76,78,79,85-86,92,93,112, 120,132,137, 143,148,150,
152-153,159, 161, 169, 177, 182, 185, 199, 200, 201, 205, 207-208, 210, 212, 245;1V, 10,13, 17, 19,
20,31,41-42, 47,50, 65,69, 72,74, 89,90, 93,95,96-97,100-106, 121, 122, 128,128-129, 135, 140,
142, 145, 146, 149-150, 157, 160.

ot U,: IT, ITL, IV; U,: TV, 11, 101 For their independence of each other see novel II, 81, 122.

%2 |_amBROs, Catalogue of the Greek Manuscripts on Mount Athos I (as in n. 82), 338.

9 OmonT, Inventaire II, 3-4; DarrouzEs, ‘Ogpixe, 226.

 R.DEevREEssE, Bibliothéque Nationale, Catalogue des Manuscrits Grecs. IT: Le fonds Coislin
(Paris 1945), 35-37.

% Ar.MarTinyD. Bassi, Catalogus codicum graecorum Bibliothecae Ambrosianae (Milan
1906), 970.

% 11, 10, 11, 14, 24, 49, 61, 72,77, 81,90, 97, 108, 118,121, 127, 130, 132, 153, 154, 159, 161, 166,
174, 182, 185, 189, 190, 197, 199, 200, 205,219, 221,111,116, 118,119-120, 121, 128, 129, 130, 132,
137,147, 154, 155-156, 159, 168, 169, 175, 189, 190, 201, 204, 210,211, 212, 215; IV, 27, 29, 32, 35,
49, 50, 51, 55, 57, 67, 69, 70, 78, 79, 81, 86, 102, 118, 119, 120, 121, 135, 139, 142, 151.

%" A.D.Komings, Ayvwatov Epyov tob Kunpilov éviiypagéng xwdixwy Toévvov Zavita-
padpa, Alntuxe 1(1979), 7 ff; E. GamiLLscHEG and D. HARLFINGER, Repertorium der griechischen
Kopisten 800-1600, 1.A (Vienna 1981), no. 179.
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The relationship of Y to the Hagiomauras manuscripts can be determined
from the context, as well as a common variant reading. y and Y contain Zonaras’
commentary on the canons and the same short canonical pieces preceding and
following the novels. However, of the three novels in y, only the first 65 lines of
novel IV are extant in Y (foll. 321r/v). This is followed on fol. 322r by the same
piece which follows the last of the three novels in y (N. IT). It is possible, there-
fore, that the folios missing from Y contained the rest of novel IV, as well as
novels II and III. Originally, then, Y would have had the identical contents with
y. Another factor which establishes a relationship between Y and y is the identi-
cal heading which the four manuscripts have for novel IV. However, the very
faint script of Y, barely visible in the photograph available to me, as well as
the extreme shortness of the text of novel IV which survives in Y, make it
impossible to establish a more precise relationship between Y and y. They may
have had a common model, or Y may be the direct or indirect archetype of y.

Andros Hagias 88, 13th c.; foll. 395v—404r*
I, a collection of canon law and imperial legislation, is related to y.”

Leningrad PB 123, 14 th c.; N.II: foll. 247-250v; N.IV: foll. 252r-254v'%

O, a canonical collection which includes several imperial novels, is the only
manuscript in a which contains only two novels (II, IV) of Manuel. In novel II
O has readings in common with u.'"!

However, in novel IV a relationship between I and O is clear. In both manu-
scripts N.IV on murder is preceded by two novels of Constantine Porphyrogen-
netos (Coll. ITL, N. 10, 11) on murder. Likewise for N.IVI and O share a number
of common readings, with o as the model,'” and o is related to y.'®®

% Se. Lampros, Katdhoyog tév v ) xatit Thy Avdpov povi tfic ‘Aying #wdixwy, ‘Enetnpic
t00 Prhoroywol LvAiéyouv Ilapvacood 2 (1898), 211-220.

10, 39, 44, 123, 127, 129, 182.

1% B E. GransTrREM, Katalog greeskich rukopisej Leningradskich chranilis¢, VV 27 (1967),
288-293.

101 11 26, 53, 56, 74, 89, 94, 103, 137, 140, 141-142, 146, 153, 171, 172,173, 178, 179, 181, 186,
188, 202, 208, 213, 222, 223.

1% 1V, 24, 50, 51, 56, 57, 71, 73, 78, 83, 105, 130. O cannot be the model because of its age, nor
can I be the archetype of O: IV, 34.

193 1v, 22, 26, 61, 75, 85, 95, 127.



Justice under Manuel I Komnenos 113
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(Novel v)

There remain three single manuscripts, unrelated to a or b.

Sinait. 1117, 14 th c., foll. 328v-329r'*

This manuscript, basically a collection of canon law, contains only novel I,
and is a copy of & good text, exhibiting few variant readings or errors.’”® It might
have had as its model a manuscript which itself was dependent on a copy of the
novel stored in the chartophylakeion of the Great Church.'® This may explain
the source of the additional registration information given by X for novel I,
intended to be kept in the chartophylakeion, after it had been registered in ‘all
the archives of the fisc’ (1. 42-46).

Scor. X.11. 6 (366), a.1571, foll. 775v-778v*"’

A mixed collection of canon law and imperial legislation, Z also contains only
novel I, and has a few errors, some of which indicate that the scribe did not
understand his text."”

104 v GarprHAUsEN, Catalogus codicum Graecorum Sinaiticorum (Oxford 1886), 229;
V.N.BeNESEVIE, Catalogus codicum manuscriptorum Graecorum qui in Monasterio Sanctae
Catharinae in Monte Sina asservantur I (St. Petersburg 1911, repr. Hildesheim 1965), 266-293,
esp. 286. EL.Paracianni and Sp. TROIANOS, above, 87, n. 1 (bibliography).

1051, 11, 13, 13-14, 17, 20, 29-30, 33, 34, 39.

106 DarroOUZES, ‘O@ixia, 434 and n. 2, 486; Ipem, REB 24 (1966), 25-26.

7 G.pe AxprEs, Catélogo 11, 269-272.

187 32, 34, 43, 44, 47.
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Marec. app. gr. cl. XTI 30d, 16 th c., foll. 91r-99r'”°

This manuscript of canon and imperial law, with three novels (III [without
prooimion], II, IV [without prooimion]), has been seriously damaged and is illeg-
ible in places. It contains a large number of variant readings, notrelated toaorb
but with the indirect transmission of the novels through Balsamon. 10

Parts of novels II, IIT and IV have been transmitted indirectly, mainly in the
commentary by Balsamon on the canons, undertaken during Manuel I's
reign,'’’ and in later legal compilations. Balsamon transmits all three novels,
although incompletely, quoting only one section from novel II in full
(1. 163-199: on wills), and a single sentence from the same law (1. 69-72: judges’
voting procedure) and novels III and IV without their prooimia.'*? The Pro-
chiron auctum also contains the same passages from the three novels as
Balsamon, its source.!*® In addition, Armenopoulos in the Hexabiblos (3.3.113)
includes a section from novel II (Il. 155-166: on pre-emption and antichresis)
taken from a manuscript of the Synopsis minor which contained the passage in
the margin.'" The Synopsis minor (@ 29), and Armenopoulos (6.6.5) following
it, also give a paraphrase of a regulation of novel IV (Il. 111-130).

Balsamon’s version of the novels, as it appears in the Rhalles-Potles edition,
contains striking similarities with C (see above). In most instances, C agrees
with Balsamon and not with any manuscripts in a or b. For example, in novel I1I,
only C and Balsamon have the holiday on 23 September (Il. 177-178). Likewise,
only C and Balsamon give the texts of novels Il and IV without prooimia, both

109 & Mioni, Bibliothecae Divi Marci Venetiarum codices mss. III (Venice 1972), 152-154;
A.DaIN, Manuscrits de Venise 974-975-976, Miscellanea G. Galbiati (Milan 1951), 279-280.

10 17 17, 18, 20, 24, 31, 39, 40, 57-101 (om.), 102, 106, 107, 115, 118, 126-127, 138, 139, 145,
148,149, 154, 156, 158,163,169, 170,174,181, 186, 197, 198, 204, 206, 207, 209,212, 218, 219,220,
221, 223;111, 115, 118,129, 132, 135, 140, 145,150, 155, 166, 167,174,177-178,184,191, 199,207~
208, 210, 211, 218; IV, 93 98, 101, 106, 107, 119, 122, 124, 130, 134, 137, 139, 143, 152, 159. The
independence of a, b and C from each other is shown in II, 110, 112, 170, 176; III, 171.

1! Begun in the patriarchate of Michael o tou Anchialou (1170-1178): see the introduction to
his commentary (Rh.-P.1, 31) and below n. 208.

12 Novel II: Rh.-P. 1, 84-85; Rh.-P.II, 130, and brief references to the novel in Rh.-P. 1L, 95;
III, 361. Novel III: Rh.-P.1I, 136-140. Novel IV: Rh.-P.1V, 116-119, 237-238; references to the
novel in Rh.-P. 1, 201; I, 520; IV, 237.

113 Novel II: PrA 36.31; novel IIT: PrA 40.50; novel IV: PrA 39.222; also a reference to N.1I,
47-51, in PrA 40.96 and Blastares (Rh.-P. VI, 224).

14 The passage from novel Il has not been transmitted as part of the text of the Synopsis
Minor (pace M. ANGoLD, The date of the Synopsis Minor of the Basilics, BMGS 4 [1978], 1) which
contains only a paraphrase of a part of novel IV (® 29) and no other legislation from Manuel’s
reign: see SVOrRONOSs, Les priviléges, 38072 Zepos, IGR VI, 328*, 324 (cod. Laurentianus LXXX,
16); St. PErENTIDIS, Recherches sur le texte de la Synopsis minor, infra, 246.
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indicating, in the case of novel IV, knowledge of the contents of the prooimion."
Finally, only C and Balsamon attribute Coll.IV, N. 74 correctly to Alexios |
Komnenos,"® and not to Manuel, as do the appendix B manuscripts. C could not
have had a manuscript of Balsamon as his source, however, since Balsamon
contains only one section of novel II (1l.163-199), whereas C has the entire
novel. It is likely that Balsamon and C had a common source.

Editions

In 1573 Bonefidius published the parts of novels II, III, IV transmitted by
Balsamon.'"’

Leunclavius produced the first complete edition of N. II, and an edition of the
dispositive parts of IIT and IV, in the appendix to his 1575 edition of the Syn-
opsis Major.'*® His source for these novels appears to have been a manuscript
related to C: both Leunclavius and C contain the same three novels in the same
order (III, II, IV), with identical headings and registration descriptions, and
have significant omissions in common (N.II, 1. 57-101; N.III, 1. 177-178).1*°
His 1596 edition of the three novels, published posthumously, produces essen-
tially the same text as his earlier edition.'” -

The next edition of novels IT and Il was by Labbé (1606).'*! His text of N. IT
is based on Leunclavius’ but he used, in addition, variant readings from
Par. gr. 1351 (G)."* It was from this manuscript that Labbé supplied the lines
(57-101) missing from Leunclavius’ edition. For N.III, Labbé used G for the
prooimion, which had not been published before, and Leunclavius’ edition for
the dispositio.'**

5 Balsamon quotes a sentence from it (IL. 78-80): Rh.-P. 1V, 237. See the heading for novel IV
from C: Aeinel 10 npooipiov €v § xatd AEEwv 1 1’ veapd Kwvotavtivov tol nopeupoyevvitov
Seidnnron. "Exeig 08 tabtny €v toig &vw, émdoplwleionv Sk ti¢ Tapotong Sutéfene.

16 See n. 58 above.

" E. Boneripius, Juris Orientalis Libri I11 (1573) 1, 78-80 (N. II, 11. 169-199); 80-85 (N. III:
text without prooimion); 92-96 (N. IV: text without prooimion). On Balsamon’s transmission, see
p. 114 above.

M8 1 Leuncraws, LX Librorum Baoiwxév id est ... Ecloga sive Synopsis (Basle 1575),
73-76 (N.III), 76-81 (N.II), 81-83 (N.IV).

1% Gee the apparatus for other shared variant readings. Also, Leunclavius transmits the note
found in C concerning the prooimion of novel IV: see n. 115 above.

' J. Lguncravius, luris Graeco-Romani tam canonici quam civilis tomi duo (Frankfurt 1596,
repr. London 1971), I, 160-162 (N.III), 163-165 (N.IV); II, 186-192 (N. II).

21 Cy. LaBBE, Observationes et Emendationes in Synopsin Basilicin (Paris 1606), 104-113
(N.1II), 127-136 (N.III).

122 See the apparatus for N.II and Zachariae IGR III, 460",

123 1 ABBE has the same heading as G and shares other variant readings with that manuscript
for the prooimion, while in the dispositio he omits 1l. 177-178, missing also from LEUNCLAVIUS’
edition.
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In 1663 Gothofredus republished Bonefidius’ partial edition of novels II,
I, Iv.'

Witte (1840) was the first to publish N.I and the prooimion of N.IV, using
Par. gr. 1351 (G) and Lips. 42 (N).!%

In 1857 Zachariae published all four novels, basing his edition on earlier
ones but also noting a number of additional manuscripts and some variant
readings.'?

J. Zepos reprinted N. IT and III in his edition of the Basilika.'*” Finally, all four
novels were published by J. and P. Zepos in their 1931 reprint of Zachariae’s
edition.'”®

24D, Gornorrepus, Corpus Turis Civilis IT (Amsterdam 1663), 290-292. See note 117.

% C. Witk in G. E. HEmmMBacH, ‘Avéxdota I1, (Leipzig 1840, repr. Aalen 1969), 285-286 (N. 1),
287-289 (N.IV); see also p. 267, where WITTE says he used Zachariae’s notes for the variants in
Par. gr. 1351.

126 C E.ZacHARIAE A LiNngenTHAL, IGR III (Leipzig 1857) 455-457 (N.I), 460-468 (N.II),
469-476 (N.IIT), 476-482 (N.IV). N.I is from Witte’s edition; Zachariae mentions variants
supplied by D. For N.II, he used Labbé’s edition (this is evident from 11.57~101 in particular), and
gave readings from two of the Hagiomauras manuscripts (y). Leunclavius’ and Labbé’s editions
were used for N.III but Zachariae also took into account readings from D, G and y. For N.IV
Zachariae used Witte (for the prooimion) and Leunclavius (for the dispositio), giving additional
readings from y.

27 N.1I under B.7.4.2; N.III under B.7.7.23: J. Zepos, Baoilxé ... , Athens *1910-1912.

'8 1 and P.Zkpos, IGR 1, 385-387 (N.I), 389-396 (N.II), 397-402 (N. I1I), 403-410 (N.IV).
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Athen. EB 2695
Athen. EB 1377
Athen. Mus. Benaki 20
Patm. 390

Sinait. 1117
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Par. gr. 1321/ Par. Coisl. 39/ Ambros. A 53 inf.
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9 Ps. 119(118).163 12-14 cf Tos. 24.14 14-16 Ps.11(10).7 25-26 of. Ps. 7.9
26-27 cf. Sir. 32 (35).7
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I

I hate and abhor injustice, but Thy law do I love. The most prophetic of kings
utters these words to God, through them instructing and training, as I believe,
all those who have been girt with the imperial office, to consider nothing of more
importance than justice but, keeping in mind the judgements which come from
it, to administer and direct all their actions in accordance with the righteous-
ness of justice because, the countenance of the Lord doth behold the upright, as
we have been taught, and also the righteous Lord loveth righteousness. Like-
wise My Majesty also, from the time It was raised by God to the Imperial
Height, never intended - at least as far as It is aware - to execute anything
contrary to the fair dealing of justice. But since the liability to slip exists in the
human race, and it is not unreasonable to suspect that even Our Pious Serenity
has not escaped and, either because of forgetfulness - all know that this is most
difficult to overcome - or in accordance with another kind of measure, My
Majesty has prescribed something in writing which does not absolutely hold to
the rigour of the law, which is not completely unsuspected by the impartial
judge of the conscience, My Majesty, each day examines Itself and attempts to
bear to the righteous trier of hearts and reins Its own conscience pure and free of
all human suffering - just as, that is, some sacrifice acceptable and well-pleasing
to Him - at least with regard to those things which pertain to right judgement
and maintenance of justice; (this being so), Our Serenity looked to the present
matter.
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It is prescribed by the present chrysobull that if something has been
ordained, in writing or unwritten, by My Majesty in the course of OQur reign,
which is contrary to justice and the righteousness of the laws, this is to remain
invalid and will be completely ineffective. For neither he who has obtained such
an horismos of My Majesty, in whatsoever prostaxis or chrysobull it is con-
tained, will derive any benefit thereafter, nor will the party injured by it in any
way be thus deprived of the lawful claim which belongs to it from any source
whatever, be it a person or monastery or pious sekreton or any church what-
" soever, (but it shall be) just as if no written imperial horismos of any kind ever
intervened between them.

Every prostaxis which has been issued or will be issued, whenever and
however, in opposition to the present horismos of My Majesty, even if it should
be contained in a chrysobull, will obtain ineffectiveness as far as this is
concerned, and will be considered as all but never having been promulgated.

After the present chrysobull of My Majesty has been registered in all the
archives of the fisc, it should be stored in the pious sekreton of the charto-
phylakeion of the most holy Great Church, for common succour and provision,
as it is secure and safe, having been issued in the month of November, indiction
7 of the year 6667, in which Our holy and God-promoted Sovereignty has also
subscribed.
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II
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I1

The wise men of old defined the imperial office as a lawful dominion, indeed
a truly divine thing. Because of this they believed and teach that it is a magni-
ficent act of God’s providence. For if the righteous Lord loveth righteousness,
it is doubtless fitting that he who has been chosen by Him to rule as emperor
over those on earth be righteous and, also, that he make right judgement a
much desired act of those put forward by him to sit in judgement and that he
acknowledge it (as such). For what other deed of an emperor could be more
worthy or better for those ruled by an emperor? Now this, My Majesty also
did not fail to recognise; indeed, It has wished and desired that no one be
wronged in the course of Its reign. But if it should happen, (It wished that) those
appointed by My Majesty to the vindication of those who have been wronged
should atleast not be more negligent with regard to this than those who commit
illegal acts. As it is, (My Majesty) sees many men becoming wounded by a
greedy and unjust hand, enduring the loss of lands and dwellings and being
deprived of other things, then knocking on the doors of the courts continuously
and wasting no end of time, and in addition to obtaining no treatment from that
place, irritating their sores to a worse and more painful degree, swallowing the
lees of injustice from the source where they were hoping to obtain legal remedy.
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For, to quote Solomon, I have seen injustice under the sun, mortal man caught
in an eternal lawsuit and transmitting this like some paternal inheritance to his
descendants in succession, even to the third and fourth generation. Now then,
as was stated, My Majesty, observing this, grieved, as is fitting, with regard to
the things which take place, and suffered in Its heart, on the one hand censuring
the negligence of the judges, and on the other pitying those who have been
wronged for their rejection. Wherefore, My Majesty, considering the correction
of this evil to as great a degree as is practicable, and coming to the aid of those
who suffer the worst, as far as is possible, looked to the measure announced
immediately below.

(My Majesty) wishes that from this day on those who are obliged to sit in
council at each court of law with him who has been put at its head, and deliber-
ate with him, be posted and appointed, some to one, some to another court, so
that it does not come about that all convene at one and the same court, making
the rest idle because of the absence of those who sit in judgement. So, also, the
habit which prevails at present — their sitting in judgement intermittently — is to
be removed; for we resolve that each of those who preside over the courts
should sitin judgement three times each and every week without fail, the judges
subordinate to them convening with them. (We also resolve) that the defen-
dants be impressed with the necessity to attend court throughout (the entire
trial) and not to leave until the business of the case is concluded, if, that is to say,
during that time the plaintiffs, also attending regularly, hasten to terminate the
action brought by them. Further, the defendants are not to require many sum-
monses, which deliberately wear out the plaintiffs, but if some (defendants)
should refuse compliance after the preferment of the indictment and the notifi-
cation of the action being brought against them, they are to be summoned by
three thirty-day citations. And if they do not appear within (the time of) these
summonses they are to be convicted in accordance with the laws which have
been promulgated by the celebrated grandfather of My Majesty and by the
blessed emperor Kyr Leo the Wise. We ordain that this be carried out in this
manner.
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Since My Majesty is weary of the endless speeches of those who plead in
court and their great obstruction - for It detected in them many times an
attempt to while away time and cunningly shirk trial, in which they often repeat
the same arguments and, clinging to their previous pleas with great tenacity,
they prevent the case from making progress — It determines that the advocates
should conduct the case as formerly, with economy, standing up, and should not
sit with the judges during the litigation, and should not proceed to speak at the
same time - in consequence of which on the one hand, hearing is confused, on
the other, the precise and strictly observed examination of the judges is frus-
trated. Instead, while one party remains silent the first speaker should put for-
ward his own proofs with good order and discipline, then, keeping still, the other
should plead the opposing case with equal license. And then the judges say
what they decide. And if all should be of one opinion, the litigants go forward.
But if they disagree with one another, the advocates should remain quiet in this
case also, while the judges examine the disputed matter among themselves and
without partiality of any kind all come together in one (opinion) and declare
what has been decided by them. However, if again they are not all of one mind,
but some disagree with the majority, or the disagreeing (parties) are equal in
number, the vote of those is to be preferred with whom the head of the court
also agrees. Those who do not submit to that which has been ordained by Us
concerning them, but produce the same pleas, and ought not to be allowed by
the judges, but all the same persist in this unblushingly, saying those things
which they had also pleaded before, when they had been dismissed ~ some-
times word for word, sometimes changing the words in order to escape detec-
tion, as has happened even with My Majesty sitting in judgement - and disobey
Our ordinance, will be prevented from advocating. For, assuredly, believing
themselves to be unjustly treated, they ought to have had recourse to the
appeal which has been laid up for them in the laws. At all events, it will also
be an object of concern for those sitting in judgement to reach their resolutions
and decisions with extreme care, in the knowledge that great penalties, in many
instances even mutilations, accompany their decisions.
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So that, then, hereafter lawsuits are not endless, we resurrect and restore to
life the law which is registered in various books of the Basilika and which is, so to
speak, dead and has been condemned to complete disuse, ordaining in accord-
ance with that law that criminal suits be terminated within two years, while
with regard to the civil suits we extend the time to three years; for thislength of
time is sufficient for these, even if perhaps some cases, being very obscure,
should meet with difficulty and not easily admit a solution. If, by fault of the
plaintiff, the fixed time is exceeded without the case having been solved, at this
point he will have the judgement given against him, paying, in addition, the
expenses to the defendant. If the plaintiff is alert and diligent but the perversity
of the defendant causes the allotted time to run over to no avail, for this reason
alone he will be convicted and be liable for the expenses, and will not be deemed
worthy of any other appeal or (plea in) justification. If the parties are conscien-
tious but the judges are responsible for the unprofitable passing of time, they
will be removed from the judicial offices which belong to them. For how can
there be justice when those chosen to sit in judgement for the salvation of those
who fare ill then use the function to oppress these people, yet still head judicial
offices or sit in judgement along with their heads? Since judges have to be
assigned to each of the courts of law, when their court is in session they will
perforce meet at it. Should this for some reason not be functioning, they will
perform their service unhindered at the other civil courts.

My Majesty, letting out every reef, as they say, with regard to removing the
delays which occur in court, decrees this also, that the three summonses no
longer take place at thirty-day intervals, when a decision and resolution is made
which settles disputes through oaths. Instead, there are to be three summonses
for the acceptance and swearing of the oaths, but at fifteen-day intervals. And if
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the business of the oaths is not completed within that time, he who has been
summoned and has not accepted the oaths or executed them is convicted and
considered as having retracted.

Further, the appeals made in courts in the Reigning City and in the area
around it are to be completed in a year. And he who has been found guilty by
someone and has appealed is required to carry out the appeal and complete it
within a year; if he has not so acted, he becomes liable, and pays the penalty of
the sentence. If he has been found guilty in some other province and he appeals
either before the court of My Majesty or another civil court, in addition to the
above-mentioned year he has the legal period of time awarded so that, having
arrived at the capital within this time, he has of necessity both to carry out and
complete the appeal within the mentioned year; otherwise he is constrained to
acquiesce in the former decision and to render that which is owed.

Let this also be added. Some provincials, coming to the Queen of Cities
and wherever else My Majesty sojourns, bring lawsuits against people, having
suffered illegal exactions of money or some other injustices, whether from
praktores or (other) provincial officials, or others. We prescribe, then, that the
bills of indictment which are to be submitted in such lawsuits be eight-day ones,
the judge being bound in every way to hasten to conclude such cases in a short
time, so that the provincials are not forced, because of the protracted time and
the lack of resources, to consider avoidance of the courts more worth-while than
recourse to them.

Let this also be ordained by law. The deviousness or, rather, knavery which is
inherent in many, disposes them to circumvent the novel which enacted the
claim concerning pre-emption, with the pretext of antichresis. In consequence,
some contrive to get the property with regard to which another has pre-emption
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in antichresis, and they attempt to exclude from it the person who has the pre-
emption, as if the property, in reference to which the pre-emption exists, is des-
tined to return to the owner after the loan is paid back. And in this manner they
defraud the person who has pre-emption and the terms of the novel are not car-
ried out, for the property remains with the person who received it supposedly
in antichresis. Often they do another devious thing, for perverse people are
disposed by nature to contrive and machinate, even in indisputable matters,
and to invent everything which one can name in the abuse, or even complete
destruction, of truth and justice. What is this then? When immovable property,
with regard to which someone has proximity or participation, is about to be
alienated, the owners, retaining the part of the property being sold which lies in
proximity to the neighbour who has pre-emption, sell the rest to whomever
they wish, and from this too the lawful claim concerning pre-emption isundone,
inasmuch as the land in proximity is not sold. And consequently the terms of
the novel are circumvented, since the spirit of the law is transgressed, while the
letter of the law is perhaps observed. For, the jurist says, he is circumventing
the law who does what the law did not forbid but did not intend to take place.
Accordingly, My Majesty, removing such mischief and cutting short the
machinations of those who are wise in evil ways, decrees that the legal claim of
pre-emption is to be applied also in the case of antichresis and that those things
which were prescribed in the aforementioned novel with respect to gifts, are to
hold also with regard to antichresis. In like manner, the legal title of proximity
will be granted even if someone should sell a part of a property with regard to
which another has pre-emption but should leave a very small part unsold, the
part which happens to lie in proximity to the neighbour’s house or field, in which
places the proximity is observed. Such devious behaviour is not to prevail over
truth nor is the ordinance which legislates concerning these matters to remain
unenforced, defeated and circumvented by deviousness.
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With these, we decree this also, adding it to the aforementioned. Many
people leave executors, that is to say, trustees of the things prescribed by them
in their instructions at death, and they entrust to these men the administration
and management of their effects, naming Christ as heir, that sweet and world-
saving name. This they seem to do for the sake of prescribing that their pro-
perty be distributed among the poor. For, when he who asks receives, Christ
also stands cupping his hand for this, for, He said, inasmuch as ye have done it
unto one of the least of my brethren, ye have done it unto me. We recommend,
then, that when such executor-administered matters are to be settled, and
distributions having to do with pious motives and salvation of the soul, that is,
sustenance and support of orphans, the elderly and the poor, there be no possi-
bility in these cases also for delays of the courts and the resulting waste of time.
For, from this it comes about that the souls of the dead are damaged, and the
laws laid down for the common advantage of all turn out to the contrary. Neither
does My Majesty consider it just that the procedure which prevails in other law-
suits should hold in these as well, but rather the matters in dispute in such cases
should be resolved at once, without the preferment of a bill of indictment, but
with a three-day notification or even one extended to a fourth day. For when no
judicial delay is introduced, the examination of the claims pertaining to each
will be made and both sides will be summoned without any deferment and each
party will be required to put forward that which it thinks contributes to it. In this
way, in a short time, perhaps a month or extended to a second, the dispute
which arose should receive an appropriate resolution, in accordance with the
opinion of the judge, that is, with observance, in their proper fundament and
stability, of the laws which declare that the descendants of the deceased are not
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to be brought to court immediately after his death, but after the lapse of a few
days, as has been stated in greater detail concerning these matters in the Basi-
lika. But if an executor should appear to be proceeding to delays and should be
detected devising such mischief, and by his proceeding to postponements does
not act as the testator ordered, he will be removed from the executorship and
administration of the property of the deceased. This will be entrusted to those
whom the emperor might name or, should he be away, the eparch of the city
with the oikonomos of the most holy Church will procure his administration
and management, being obliged to give notification of the things being adminis-
tered in such cases to the emperor, or to the most holy patriarch of the day, if it
should happen that the emperor is away and it is not according to an ordinance
of his that the wishes of the deceased have been carried out.

And since the fines inserted into the documents are written in by agreement
of those who have entered into contract, for the security and safeguarding of the
things agreed, so that he who has broken faith falls subject to them, but now this
too has fallen into complete disuse, because judges show kindness where it does
not befit, and are softened and weakened by others’ misfortunes, in the desire
for honour, and in vindication of those who are wronged, We prescribe that
these be exacted in the case of breach of contract, in accordance with the author-
ity of the law, yes indeed, profits also and that which appertains, and all such
things, in accordance with the legal decrees. Also, those things which are taken
away by force or threat or seizure and also (things taken) by those doing wrong
in another way, with arms or even without these, should be returned together
with the penalty of the law, so that with the demand for the return of all these
things there may be restraint of those who wish to claim more than their due,
and people may not become handy at vice, seeing evil unbridled and no punish-
ment exacted in such cases. For My Majesty had wished to reform everything, if
possible, for the better, but since this is difficult or, more truthfully, even impos-
sible, the things which occur and are done with evil intent should be corrected,
in so far as is possible, by new laws and the constraint (resulting) from these.
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Since My Majesty prescribed above that the civil judges be distributed, and
those destined to convene at each court of law be appointed to it, and since in
the same way it is necessary that the advocates too be distributed in like
fashion, the pansebastos sebastos megas droungarios and the megalepi-
phanestatoi, the protasekretis and the dikaiodotes, meeting together, will see
to it that the allocation of these men is made equally for each of the four courts
of law, that of the megas droungarios, of (the official) who presides over
demosiaka dikasteria, of the protasekretis, and of the dikaiodotes, so that in
this manner each of these courts may have its own function, unhindered, just as
My Majesty outlined.
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Man’s purpose in keeping holiday is principally service of God. Yet we know
that God is served not so much by any other of all the possible means as by
mercy and pity for those who have been allotted a share of the same dough as
ours by the Moulder of our form and the Creator of nature. And He Himself
bears witness in so many words, uttering through the prophet that He desires
mercy and not sacrifice. It is therefore clear and indisputable that showing
mercy may be altogether better than keeping holiday and rather more pleasing
to God and more acceptable than any first-offering, libation, sacrifice, or burnt-
offering. However, compassion suits different people in different ways, and
the medicine from it is appropriate in another manner in other cases, being
adapted in accordance with the condition of the patient. Truly, for those
wounded by injustice, over whom the greedy hand has raised itself and on
whom it has inflicted numerous blows and bruises, there is surely no more
suitable remedy than making good by right judgement that which has been
badly injured in them. For how are Justice and her assessor Themis to enter
into engagement and contest with their rivals, I mean Lawlessness and Injus-
tice, and wear the crown (won) against them, when the arena of the courts s for
the most part barred, its entrance closed and inaccessible, on the pretext of
reverence for the festal days and the service of the Almighty on those days?
Indeed, the service has failed, not so much serving Him as irritating the sores of
those who have been wronged, reviving the pain and increasing the suffering,
while multiplying the advantage of those who have chosen to do wrong in the
things in which they did wrong, satisfying their appetite a great deal by the
superabundance of holidays and the extension of the recess of the courts.
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My Majesty, therefore, gave ear to the ancestor of God, king David, who
coupled mercy with judgement in a song for the Lord, and reasoned from this
that God takes pleasure not so much in hymns and odes and worship with words
on the feast days as perhaps in the song composed of mercy and judgement.
But, also, It viewed with apprehension the woe in the Gospels and that denun-
ciation which the Saviour directed against the hypocritical Pharisees, saying
that we conceal great lawlessness within, under the mask of observing the feast
days, while regarding judgement and mercy of slight account. In addition to
these, My Majesty held in reverence the prophecy of Amos, I hate, I despise
your feast days, and I will not smell in your solemn assemblies. (Taking the
above into account) My Majesty has arrived at the present measure. For if the
Saviour directed that the animal which fell into a pit on the Sabbath day be
lifted out of it, and that the breaking of the legal holiday in no way be avoided,
how much more necessary is it that man who is incomparably superior to the
irrational animal, who has been honoured with the gift of reason, who is digni-
fied with the image of God, make every effort, on holidays, on which we are
at rest from all work, to lift up from the pit him whom abominable and mad
Injustice, thrusting headlong, threw down into it. And if Christ Himself, cutting
away the overgrowth of the shadowy law, as well as the husk and the beard,
exposed the grain of truth, working miracles on the Sabbath, treating the sick,
healing the oppressed, and introducing change into the respite from work and
the leisure which was from the beginning sanctioned on those days, for the
salvation of those who fare ill, how can We not remove the many holidays of the
courts, for the sake of avenging those who suffer unjustly and restraining those
who commit such actions? And especially now, when My Majesty has precisely
investigated the roots of injustice and greediness which have actually grown
into a tree, and has observed many of the people who have now burst out into
the open with that wickedness and perversity of manner with which they had
for a long time laboured, so that they venture upon illegal acts without scruple
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and fearlessly do the most monstrous of things and then, becoming ingenious
at wrong-doing, cover this up with a certain comeliness of words and paint the
ugliness of evil on the surface with cosmetic applications of persuasive words.
(This being so) more courts are certainly needed for the investigation and
examination of justice, as a check on men who are evil in this manner. Besides,
how can it ever be in accordance with justice, and acceptable to God, that full
recess be approved for the courts because of the miracles worked long ago by
God and His servants and which are expected to be worked anew? Since God
assented to surround us with the infinite ocean of his miracles, if they are
distributed among all the days of the year, sometimes one miracle, sometimes
another, are we to proclaim a rest from business on all these days, and bolt the
doors to the courts completely, giving every access to injustice, so that it is this
rather we celebrate in our holidays and it is the song of triumph over justice we
sing? Far from it.

My Majesty thus showed regard for these matters because of the infinite
harm engendered each day by the recess of the courts - covetousness, greed,
malice, and all the other things which result from these. Because of these also
God does not accept the bringing of gifts nor does He allow the bearer to come
into contact with the holy precincts themselves unless, having much earlier
became reconciled with the man with whom he quarrelled, and made peace
with the person he offended, he then bears the offering. But when may their
differences be settled and when may the light of peace disperse the thick mist of
hatred in their hearts, with the courts spinning out long cycles because of the
delay caused by the holidays, and unresolved cases growing old over long years,
even though the law declares that every lawsuit - so long as it is not criminal -
be resolved within three years? From this root, in turn, two off-shoots of evil
come forth. For, those who feel enmity towards someone either shrink from the
fire of the undefiled sacrament, since they will surely be consumed by the
flames from it and, smitten by their conscience, they do not dare to participate
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in the sacrament, in this way depriving both body and soul of the blessing and
suffering the loss of the priceless and indestructable pearl for a most paltry and
perishable thing which is mostly worth nothing; or, these men leap upon the
mystical table indifferently like some mad, shameless dogs and, according to
the great Apostle, drink from the glass and eat of the bread, damnation to
themselves.

Do you perceive to what degree of evil the profusion of holidays drives those
men who have gone to law, and how great the danger is which threatens them?
My Majesty, at all events, recognised that God also is served by judgement, as It
found God giving preference to the judgement of mercy in that attack on the
hypocrisy of the Pharisees. And besides, (My Majesty) was consumed with the
fire of zeal in Its heart, openly showing indignation at (the knowledge) that the
barbarian nations, among whom no written law is laid down, compensate for
this deficiency with their nature alone and do not suffer trials to be extended
over along time, and we fall far short of them in this matter. Rather, we should
be set before them as a good example and they should take the impression of
goodness from our features.

My Majesty, then, considering this situation intolerable, and being of strong
conviction on the matter has shared the results of Its deliberation and reflection
with My most holy lord and oecumenical patriarch, and with the holy and
sacred synod. Finding their Honour to be like-minded, and knowing that the
saints honoured on holidays consider it not so much an honour as a disgrace, on
account of which justice is in danger of being completely destroyed, (My
Majesty) decrees the following, paying due regard to the celebration of the
sacred feasts, and assigning to the vindication of those who have been wronged
that which is fitting so that it does not happen, as the Apostle said, that death is
worked by that which is good, that is, so that the ruin and destruction of the
great number of unjustly treated is not brought about by the service of God on
the feasts, and so that the solemnity of rest from work and the good repute of
leisure do not make injustice both active and effective.
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We therefore decree those days to be holidays which We shall expressly
enumerate in the present constitution. Some of these days shall be full holi-
days, inasmuch as no court shall convene for the entire duration of these days,
unless Imperial Authority, equally by way of dispensation or by necessity -
accordingly as the vagaries of events often take liberties — shall wish to convene
court even on these days. Other days will constitute half-recess for the courts,
that is to say, from dawn until the time of the holy liturgy, so that it may be
possible for the judges to devote themselves to prayer and the praise of God
and, after the celebration of the holy rite, give attention to justice and also help
those who have suffered unjustly, in accordance with the force of the laws.
Nevertheless, those who have thus been permitted to sit in judgement after the
holy liturgy, will make mention of the time at which the proceedings are taking
place in the decisions produced by them. And now first the full holidays must be
discussed.

Accordingly, the Birthday of the wholly undefiled Lady and Mother of God
on the 8th day of the month of September will be a holiday. Likewise, the 14th,
the day which has been honoured by the Exaltation of the Life-bearing Cross.
And the 26th, for the Assumption of the Apostle and Evangelist John the
Theologian.

The 6th of October, because on this day the memory of the holy Apostle
Thomas is celebrated. The 9th, for the Apostle James, the son of Alphaios. Also
the 18th, for the Apostle and Evangelist Luke.

The 13th of November, because on this day the memory of Chrysostomos the
Father is celebrated. The 14th, since the Apostle Philip is celebrated on this
day. The 16th, because the Evangelist and Apostle Matthew is honoured. The
21st, because on this day the Entry of the Mother of God into the Temple is
celebrated. And the 30th, because the Apostle Andrewis celebrated on this day.

The 9th of December, since on this day the Conception of the Immaculate
Mother of Our God is commemorated. The 20th until the 6th day of January,
because the Birthday and the Baptism of Our Lord God and Saviour Jesus
Christ are celebrated on these days.
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The 18th of January, for the holy Fathers and Teachers, Athanasios and
Cyril. The 25th of the same month, for the memory of the great Father Gregory
the Theologian.

The 2nd of February, for the Purification of Our Saviour. Also the 3rd, for the
celebration of the memory of Simeon, the Receiver of God.

The 25th of March, for the Annunciation of the Mother of God. The days of
Easter, namely from the day of Lazaros’ Resurrection, until the eighth day after
Holy Easter. .

The 25th of April, for the Apostle and Evangelist Mark. The 30th, for the
Apostle James, the brother of the Theologian and Evangelist.

The 8th of May, for the memory of the Evangelist John the Theologian. The
10th, for the Apostle Simon the Zealot. The 21st, for the holy great emperors
Constantine and Helen, Equals of the Apostles. The 26th, for the Apostle
Alphaios, also (called) Judas.

The 11th of June, for the Apostle Bartholomew. The 19th, for the Apostle
Judas, also (called) Thaddaios, and Lebbaios, and brother of James. The 24th,
for the Birthday of the Forerunner. The 29th, for the feast in honour of the chief
Apostles, Peter and Paul. And the 30th, for the Twelve.

The 25th of July, for the Dormition of the holy and righteous Anna, the
mother of the Mother of God.

The 6th of August, for the Transfiguration of Our Saviour Christ. The 9th, for
the memory of the holy Apostle Matthias. The 15th, for the supremely glorious
Assumption of the Theotokos. The 20th, for the memory of the holy Apostle
Thaddaios. The 24th, for the Apostle Bartholomew. And the 29th, for the
Decapitation of the precious Forerunner.

Together with these days will be included also as full holidays the mid-way
points of the Forty-day Fast and of Pentecost, as well as the Ascension of the
Saviour, and all the Lord’s days in the year, so that every approach to the court
is to be closed on these days, and no one of those who has been assigned to sitin
judgement is to conduct any court business.
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Let the following be half-recess days for the courts and not full holidays, as
We explained before.

The 6th of the month of September, because on this day the miracle of the
Archangel Michael was worked in Chonai. And the 23rd, because the precious
Forerunner was conceived in the womb of the barren woman on this day.

The 23rd of October, because we celebrate the memory of the brother of
God, James. The 26th, because we celebrate the great martyr and myroblytes
Demetrios.

The 1st of November, because the wonder-working Anargyroi, Cosmas and
Damian are celebrated. The 8th, because the Congregation of the Angels is
commemorated. And the 28th, because the holy martyr Stephen the Younger
is celebrated.

The 4th of December, for the excellent martyr Barbara. The 6th, for the
renowned-in-miracles myroblytes Nicholas.

The 10th of January, for the holy Gregory of Nyssa. The 16th, for the venera-
tion of the precious Chain of the chief of the Apostles Peter. The 19th, for the
Translation of the precious corpse of Gregory the Theologian. And the 27th, for
the Translation of the revered relic of the Golden Speaker.

The 7th of February, for the great martyr Theodore Stratelates. And the
17th, for the victorious Theodore Tiro.

The 9th of March, because the memory of the Forty Holy Martyrs of Christis
celebrated.

The 23rd of April, because the great martyr George is honoured.

The 2nd of May, for the great Athanasios.

The 8th of June, for the great martyr Theodore Stratelates. The 9th, for our
holy Father Cyril of Alexandria. And the 27th, for the holy and miracle-working
Sampson.

The 1st of July, because on this day we celebrate the memory of the wonder-
working Anargyroi. The 2nd, because we remember the Deposition of the pre-
cious Robe of the Mother of God. The 8th, because we celebrate the great
martyr Procopios. The 11th, because we celebrate the feast of the excellent
martyr Euphemia. The 20th, because we honour the prophet Elias. The 27th,
for the memory of the victorious miracle-worker Panteleimon.

And the 31st of August, for the Deposition of the precious Girdle of the un-
defiled Theotokos.
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These, then, are the half-holidays, half-work days. However, those days
which are holidays because of the imperial birth or accession, My Majesty
reckons also with the work days, beginning the present ordinance from Itself
and teaching the rest through that which It has put into effect. For the thesis of
the present constitution will not win over those who heed it so much as the ges-
ture issuing from My Majesty. So It decrees those days on which My Majesty
came into this life and was proclaimed emperor by God’s providence to be work
days, ordaining that the courts should not observe any recess at all on those
days. Furthermore, all the days of the year which are additional to those listed
above will be work days; the law courts will convene on those days and sen-
tences will be executed, in accordance with the judicial decisions. But I believe
that My Majesty’s present constitution will be dear to God also for, when the
Lord denounced the Pharisees, He put the judgement of this same mercy first.
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v

In the founders of the race the begetter of evil planted the origins of vice by
malice and murder, having conceived malice and travailled, but having given
birth to murder, inasmuch as he is an enemy of life and Adversary of the Maker
and Creator of mankind. For if the latter resolved to produce and preserve the
creation, the former attended to destroying and laying waste, from the begin-
ning and for ever. And on this account, malice, that wicked and destructive tare
shoots up for the first time among brothers and bears murder as fruit and
through it acts in opposition to the Creator. But behold also the punishment
which does not tarry but rather is immediately thereafter and inexorably
advanced by God upon the worker of the defilement, and is measured out in
turn seven times. And it is manifest from this: For, He said, whosoever slayeth
Cain, vengeance shall be taken on him sevenfold. In this, his fear was also
taken into account so that, namely, he might not prevail in committing a second
murder. And so it was with Cain. But in Lamech’s case, we have heard, the
revenge was measured out in turn not seven times only but seventy times
seven, since he also became a murderer. And when the associates of Ahab had
attended to the unjust murder against Naboth and had undertaken it, they
heard clearly: Hast thou killed and also taken possession? and In the place
where dogs licked the blood of Naboth shall dogs lick thy blood, and The dogs
shall eat Jezebel by the wall of Jezreel.
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Such are the examples of the Old Testament, to mention a few of the many.
But in the cheer of the New Grace, when the men from Israel, being senseless
and hard-hearted, rushed to kill the Benefactor, we hear the Saviour threaten-
ing him who took up the sword with death by sword. Further, the earlier civil law
also excluded the murderer from the holy precincts and closed the temple of
mercy and benevolence completely to such men, considering it unjust to deliver
him who bears hands brimming with blood from the judgement and punish-
ment which has been hung on him by the laws. It prescribed this absolutely in
compliance with Mosaic law which decrees that the murderer be removed from
the sanctuary.

That the sin of murder is indeed accursed and hateful to God has been satis-
factorily demonstrated both from the divine and human laws. Now in regard to
those who fall to (committing) such a crime and flee for asylum to the most holy
Great Church of God, Kyr Constantine Porphyrogennetos, legislating that
which he thought fit, decreed that all wilful murderers necessarily be subjected
to life-exile and that they not be allowed to go about and appear on the earth
which opening up, criminally received the blood of their neighbour. But those
who with premeditation and deliberately and with resolution have brought
about the death of a brother he ordered, in addition to life-exile, to take the
tonsure without fail and, having been enrolled among the monks, to remain in
the monastery for their entire lives, after they have been subjected to other
penalties also — concerning which the novels released with respect to these
matters prescribe more fully. He prescribed nothing in regard to those who do
not seek asylum in the most holy Great Church, since he wished to maintain the
civil laws unaltered with respect to these men and to apply the punishment to
the murderers, as their legislative force ordains.

This novel, then, became a pretext for the most miscreant and accursed of
men to rush to murderous acts with great license and, having got hold of a
trifling excuse, to bring about so great a defilement and to flee for asylum to the
church, and when they had procured a letter of pardon, to return home. In con-
sequence, many did not hesitate to venture upon a second and third murder
and more, because of the emptiness and contemptability - I would not call it
compassion — of the former punishment. For compassion applies justly and is
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rightly called by this name with regard to those who have suffered harm, not
those who have done harm; to those who act wrongly, it ought not to be applied
indiscriminately. So it came about that that part of this legislation, I mean in
fact life-exile, was driven into utter uselessness. For now there is no question of
life-exile but all murderers with impunity again go about in that place where
they performed the defilement, Formerly, when a murder was undertaken,
those dispatched to the themes, whether they were girt with civil authority or
were invested with a military rank, hastened, each outrunning the other, eager
to apprehend the murderer and to effect the punishment upon him in accor-
dance with legal procedure, and to check the like-minded through the punish-
ment (inflicted) on this man. At present, however, the archontes in the themes,
as My Majesty learns, having absolutely no regard for the virtue which contri-
butes to man’s salvation, making money-making and evil gain the one and only
goal of their entire activity, and all agape at (the prospect of) money, not only do
not search closely after those who have committed such a horror, when a mur-
der occurs in the land which they administer blit, what is worse than this, some
of these men conceal those who have already been detected by them and
arrested, and send them forth secretly to the Great Church. About the things
that happen with regard to these men after they have run to the most holy
Great Church of God My Majesty does not know precisely, but It does not hear
good things and the result of all this simply is that in every place which isunder
Roman rule murder is undertaken daily with impunity. When, therefore, My
Majesty reflects how among peoples whom holy law has never checked, nor
the threat of a future and horrible punishment restrained from doing harm to
others, such crimes are undertaken rarely and sporadically, whereas in our land
they are committed almost each day — with what distress is It filled? Of how
great a despondency is this, along with the other things, a cause to My Majesty,
observing the slight regard of present-day men for just dealing and their lack of
zeal for honour and virtue? My Majesty, having perceived all this, but also
having taken into consideration the contradictory and otherwise unsatisfactory
nature of the said imperial novel with regard to some canonical regulations, has
taken care, as far as possible, both to check the defilement of murder and also to
amend the novel.
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It is therefore prescribed to all the judges of the themes and to the military
forces in them and their commanders that wherever a wilful murder occurs and
such a thing is ventured by someone, all be aroused immediately to the appre-
hension of the murderer and dispatch him bound to the Imperial Summit or, in
Its absence, to the eparch of the God-protected capital, so that he be putin a
public gaol, and undergo the physical and material punishments, in accordance
with the laws and the authority of the novels, and other punishments. All these
men should know that if someone is detected who was able to catch the murder-
er but did not do this, he is to be judged as one who has plotted against the
emperor. But if by chance someone should abscond and flee for asylum to the
most holy Great Church of God, after the ecclesiastical penances have been
applied to him in accordance with the canonical observance, if the ruler isin the
Reigning City, he will be dispatched by him to whichever theme he may choose,
so that he spend the duration of his life there and not flee from there so as to
return to the place where he performed the pollution of the murder. But should
the emperor be absent, he will be sent into exile by the eparch, as mentioned, to
one of the more distant regions and will spend the rest of his life there.

Should he have committed the murder not only wilfully but also with premed-
itation, he will not be compelled to take the tonsure, as in the aforementioned
imperial decree. For if canonical exactitude does not from the first admit to the
tonsure him who of his own will approaches it, but measures out to him the suf-
ficient period of time and through this tests the steadfastness or instability of
his decision - if indeed it will find the man agreeing with the proposition from
the beginning and preparing himself without hesitation in the monastic way of
life and in the mortification of the body, thereafter it produces also for him the
completion of the good work, admitting him into the monastic way of life and
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order - how then would it not be contrary to reason and unbefitting the spiritual
laws to tonsure someone compulsorily, and this, a murderer whom God aban-
doned to such a degree that his hands have been stained with the blood of a bro-
ther? There is reason for fear lest he who has submitted to the angelic life by
unwilling disposition and has accepted this by force make a mockery of the awe-
inspiring habit; for empty people, falling into mindlessness, are disposed by
nature to venture upon the worst and most reckless actions. Therefore, in place
of the tonsure, My Majesty legislates that he who has perpetrated a wilful, pre-
meditated murder spend the rest of his life in prison and never be released from
there, not even perhaps by imperial ordinance, issued through forgetfulness.
With respect to their properties, it is to obtain as the aforementioned emperor
ordained.

Since most murderers commit the killings with premeditation and delibera-
tion then, going to the most holy Great Church of God, confess to the murder,
not as it was committed by them but to their own advantage, concealing the
truth, My Majesty prescribes that a letter with (the threat of) penalty be written
by the most holy patriarch of the day to the local bishop and the clergy under
him but also, indeed, to the judge of the theme and, accordingly as he learns
from their reply that the murder took place, so should he set the punishments,
so that he who murders with premeditation should not, because of his false con-
fession, receive the punishment and the penances of him who by chance and
unforeseeingly fell to (committing) such a crime.

Further, if one of the murderers who fled for asylum to the most holy Great
Church and was condemned either to life-exile or to be bound and confined in
prison for his entire life should be found free, walking about in the place where
he undertook the killing, he will be dispatched by the local praktor to My
Majesty and, whichever of his effects are found on him at that time will be to the
profit of the praktor and the man who reported the murderer, divided equally
between them.
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In any case, it will be an object of concern for the judges of such matters in the
most holy Great Church to punish crimes of murder with the appropriate
canonical severity and not to shorten the length of time randomly, nor to act
with more than reasonable compassion where it does not befit. Copies of the
present decree of My Majesty, signed by those presiding over the courts,
dispatched to the local churches, will be stored, so that all may have knowledge
of the things which have been ordained, that they may act in accordance with
their content.

If, moreover, he who has murdered with premeditation should choose the
tonsure of his own will, he will not be enrolled among the monks without
approval, but having been tested with a great deal of strictness and close exami-
nation the sufficient period of time, in accordance with the canonical decrees.
Nevertheless, he will be compelled to remain in the monastery, even against
his will, for his entire life, never being allowed to withdraw from it. Certainly,
also, the monastery will be in another province and not on that earth which,
opening up, criminally received the blood of the dying.
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I

Novel I (xpuvobéBovAilog ypaef, 1. 29; xpvabPovirog Abyog, 1. 42-43; oplopde,
1. 40), concerning the invalidity of imperial decrees which are contrary to the
law, is distinguished from the other three novels with which it was transmitted,
by its diplomatic**® and its date, 1158,

The theme of the prooimion (Il. 9-28) - justice and right judgement - which it
has in common with novels IT and III,'* is expounded by three citations from
the Psalms. The emperor, in imitation of the just God to whom he owes his
authority, must put the ‘fair dealing of justice’ (1. 17) before all else. However,
although this is the emperor’s intention and desire, he is not infallible and
either through forgetfulness or some other way, might have prescribed some-
thing which does not absolutely hold to the ‘rigour of the law’ (I. 22). The
present legislation is intended to provide for this possibility.

The legislation declares that any imperial decree, whether in the form of a
prostaxis or chrysobull,**? issued during the emperor’s reign and found to be
‘contrary to justice and the righteousness of the laws’ is to be invalid and inef-
fective. No benefit should derive from such a decree nor should the injured
party, be it an individual, church, monastery, or pious foundation, 13310se its law-
ful claim because of it (11. 32-38). Furthermore, any past or future decree which
opposes the present law is to be considered null and void, as far as it opposes
this law (11. 39-42).

This novel, then, provides for a situation in which an imperial decree, legis-
lating on a specific, individual case, contradicts or conflicts with the law (1. 31).
What procedure to follow in such a case was the subject of earlier legislation,

12 gee above 102-103, and n. 26, for a discussion of the different diplomatic forms of the
novels.

130 DELGER, Regesten N. 1426. The novel had been mistakenly dated to 1159 (ZACHARIAE,
IGR111, 455 =Zeros, IGR], 385; Svoronos, SBM, 102), a date based on the registration (January,
indiction 7; August, indiction 7) and not on the date of the promulgation of the chrysobull
(November, indiction 7).

t Compare novel 1 (1l. 15-16) with novel II (1. 12); novel I (tfjv 10D duxaiov ebdbnTa, 1. 14,
v tol duaiov iodtnte, . 17, evBuduxiav, 1. 25, also tfj tdv vopwv evbhtT, 1. 31) with novel II
(1. 14-15), novel III (1. 19). HuNGER, Prooimion, 185, 197-198.

2 Inthe novel, the terms horismos (1l. 33, 38, 40) and prostaxis (1. 39) are used as synonyms,
to refer to an imperial order, whatever diplomatic form it has. ‘Prostaxis’ (1. 33) is also used, along
with ‘chrysobull’ (1. 33), to designate an imperial order of a specific diplomatic form: see D6LGER/
KaravannopuLos, 109-112; also above, 100-101.

133 On the ebayic oéxpetov or olxog, a pious foundation belonging to the crown and enjoying
the same privileges as the property of the fisc, see OrkoNomipis, L’Evolution, 138-141.
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promulgated by Constantine the Great and later emperors.'** Their decrees
provided directives to judges to uphold the law over an imperial rescript.'®®
Such legislation was necessary not least because continuous surveillance of the
rescripts which the imperial chancery issued was not possible. But these
decrees were also statements of the emperor’s relationship to the law, declaring
the restriction of imperial legislative power in individual cases and at the same
time confirming the validity of existing imperial legislation."*

Manuel’s novel I can be seen in the context of these earlier decrees as a
general protective measure in the case of imperial rescripts which deviate from
the law."®” However, it is always possible that the novel was issued with specific
rescripts in mind.

In his study of Manuel’s legislation, Svoronos suggested a connection be-
tween the provisions of this novel and the emperor’s earlier chrysobulls in
favour of the church.'®® According to Svoronos, the novel represents an attempt
by Manuel to ‘interpret’ the legislation he had enacted in the years 1146 to 1158
benefiting the church, in particular, his chrysobulls of 1158 for monasteries
in Constantinople and surrounding regions. The legislation, a series of five
chrysobulls, known for the most part only from Balsamon who records the texts
in full or in summary,'® documents the considerable donations which the

134 0T 1.2.2 (315); CT 1.2.3 (317/8); C.1.19.7 (426); C.1.22.6 (491 ?); N.82.13: N.113. For a dis-
cussion of these sources see now D. SiMON, Princeps legibus solutus: Die Stellung des byzantini-
schen Kaisers zum Gesetz, Gedichtnisschrift fiir Wolfgang Kunkel (Frankfurt 1984), 462-467.

135 o.g. CT 1.2.2 (315): Contra ius rescribta non valeant, quocumque modo fuerint impetrata.
Quod enim publica iura perscribunt, magis sequi iudices debent.

136 See B.2.6.9 (C.1.14.4): Kal xotée Baorréwg oi yevixol xpateitwoay vopor xai niow taph-
vopog éxPariéoto dviiypad, also B.2.6.10 (C.1.14.5). Simon (as in note 134), 472-474.

137 Compare the language of the novel (Il. 29-32) and that of the above-noted (n. 134) decrees.
Although Manuel’s novel does not use the words @vtiypagfi, Aboig, the Greek equivalents of
rescriptum, the contrast intended by the expression &i 11 ... wpiadn ... évavtiov 16 dixaiw
(1l. 29- 31) is one between imperial pronouncements on particular matters (usually solicited by an
individual or group, the answer issued in the form of a lysis, prostagma, chrysobull, etc.) and
existing legislation. See DSLGER/KARAYANNOPULOS, 80-87; 109.

138 N. Svoronos, Les priviléges, 325-391. For his discussion of the novel, with a paraphrase of
it, see p. 370. In a more recent article, Svoronos discusses the same novel only from the point of
view of its statement concerning the relationship of the emperor and the law: Ipem, Diritto e Isti-
tuzioni, in: La Civilta bizantina dal XII al XV secolo (Rome 1982) (=Corsi di Studi I11, 1978), 210-214
(French translation of the novel on 211-212). See the review by L. Burgmann in RJ 2 (1983) 21.

139 The chrysobulls are recorded in the context of Balsamon’s commentary to canon 12,
council of Nicaea (II): Rh.-P. II, 598-603, 605-611. N. 53 (1146) = Zeros IGR 1, 367; DOLGER,
Regesten N. 1347. N.56 (1148) = Zeros IGR 1, 376-378; new edition using cod. Barocc. 131
(326v-327v): Sp. Lampros, 'O Tatip tob MavovAd Kopvnvod (as in n. 56), 322-325; DOLGER,
Regesten N.1372. N.58 (1153) = Zzrros IGR I, 378-381; DoLGER, Regesten N.1390. N.61
(March 1158): Zepos IGR 1, 381-385; D6LGER, Regesten N. 1419. N. 62 (October 1158) = Zeros I,
385; DOLGER, Regesten N. 1425.
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emperor made to the church in the early part of his reign.’*° By these chryso-
bulls, Manuel confirmed Hagia Sophia, bishoprics and metropolitan seesin the
empire, monasteries in the capital and environs in their possessions, validating
and completing any titles of possession they might have had which were incom-
plete or defective."*! This confirmation of defective titles reached an extreme
form in a chrysobull (March 1158) for the monasteries which guaranteed their
perpetual possession of property held rightly, or even fraudulently, with false

titles or without any titles at all.'** In October 1158, another chrysobull,
summarised by Balsamon, stated that these monasteries were to be given
uncontested possession even of property for which the anagrapheis had
already issued decrees indicating that they belonged to the fisc.*®

Such donations granting uncontested possession of property and rights in
cases of false titles or when other parties had claims to the same, created prob-
lems, not only from the fisc which Manuel mentions often in the chrysobulls as
a source of trouble,'** but also from individuals and pious foundations with
rights to the same property which the emperor had granted to the monasteries
and churches.'*® At the very least, the chrysobulls raised questions of interpre-

10 See the analysis of these documents by SvoroNos, Les privileges, 328-334; also 360-365
for other donations. For contemporary references to Manuel’s generosity see Niketas Choniates,
Historia, ed. Van DieTEN, 59,12 - 60,34; ed. BERKER, 78-79; Michael the Rhetor, encomium for
Manuel (1153): ed. W. REGEL, Fontes Rerum Byzantinarum I (St. Petersburg 1917, repr. Leipzig
1982) I, 138; Michael o tou Anchialou, oration of 1165/1167, ed. R. BRowNING (as in n. 24), p. 197,
351-355; pp. 209-210. Kinnamos, ed. MEINEKE, 276,915 (reference to March 1158 chrysobull:
DoLGER, Regesten N. 1419).

141 NI 53 = Zepos IGR I, 367: (xpvodfovAiov). .. diopildpevov, uf BAanteodo t& povaatipla
£x 100 lowg ywAedew xatd Tu T npoodvta tohTorg Sixeidpate. N.56 = Zepos IGR I, 377, 2-3:
npooenavopboloa 82 xai el ti mov ywAebov {owg éotiv év taic avtdv Sudpeot xai tiig
axpiPeiog Leindpevov; 377, 14-19: név (Suraiwpa) ... brooxilov, xal xaté T 10D dxpifolc xal
tfig Opeilopévng dxoAovdiag Aeindpevov ... énavopdol. N.58 = Zeros IGR I 379, 21-22:
‘Enavoplol 62 1) Pacireio pov d1é 100 napdvtog evoefols xpvooPodiiov Adyou xai Gon mov
ywAgbovto evpioxovial.

142 N.61 = Zeros, IGR I, 382, 19-33: mévta t& ofjuepov veudueve éxivnta ... Exew tic
pndeicag povig xatd Simvexd deonoteiav G¢ ddpov ... Thc Pacireing pov, kel deandlewv abTdY
eig Tovg £Efig Gmavtag xol Sinvexeic xpdvovg, x&v eDAGYWC iV TapaAidyws To0TwY TIvE 1 T&
dAa lowg Bwe ToD viv xatelyov, xav dixa Tivog Sixaidpatog fi 4nd Sucaiopdtwv pév, xoxde
Ot £xOvTwv i Pevdid¢ ouvtedEviwv.

43 N. 62 = Zeros, IGR I, 385. This novel waives the one limitation specified in the novel of
March 1158 (N.61): Zeros, IGR I, 382, 24-28: oiovdnnotolv dixarov év axwijtolg xtijpeot
Dewpobuevoy xai &v olpdhmivi tonw doxeipevoy tap’ aOTHVY ratexdpevov viv, £¢° & dnlovon
péxpl Tob vilv 0bx £860M tolToIg Sibyvwolg Tapd THY xatd XOpav dveypagiwy 1o Tod dnpocsiov
uépog ni to0Tw npoaduaiobou ... ; also, 383, 26-27.

144 N.58 = Zepos, IGR 1, 379, 5-7, 41-46; 380, 32-36; N. 61, 382, 9-10; 384, 17-21.

M5 N.58 = Zeros, IGR I, 379, 18-20; N.61, 382, 38-39; 383, 10-11: x&v oiovdnmotolv
oexpétov £’ avTd dinaioito.
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tation and procedure. How could a provision be applied which confirmed and
validated false titles and possessions held without just claim, if these had been
claimed by individuals or sekreta?'*®

That interpretations of these chrysobulls were issued is known from refer-
ences in a lysis (1181) of Alexios IT'" but also from a lysis of the emperor
Manuel in answer to a query by the orphanotrophos,*® the head of a sekreton
which perhaps stood to suffer losses because of Manuel’s chrysobulls. Novel I,
promulgated one month after the last of Manuel’s known donations to the
monasteries is, according to Svoronos, one of these ‘interpretations’, perhaps
the first, intended to deal with the problems which his chrysobulls had created,
by making it possible for other parties, injured by the terms of the chrysobulls,
to make claims.'*® Furthermore, Svoronos suggests that Manuel, with the pro-
mulgation of the novel, indirectly curtailed his previous donations to the
church. Although his revocation of the donations to the monasteries did not
actually take place until 1176, 1158 marked the beginning of a change in his
attitude towards donations to the church.'®

In considering the plausibility of Svoronos’ suggestion that the novel was
issued to deal with the chrysobulls for the monasteries, the following points
should be made. The diplomatic of the donations (chrysobulls) and their confer-
ment of possessions held with false titles or without any titles at all meet the
novel’s description of imperial ordinances in the form of a prostaxis or chryso-
bull which are ‘contrary to justice and the righteousness of the laws.” The
chrysobulls’ insistence that defective titles or titles lacking in precision are not
to constitute a disadvantage for the monasteries can perhaps be seen to be
countered by the novel’s insistence on, and restitution of, the ‘rigour of the
law’.'” Finally, the clause ‘every prostaxis which has been issued or will be
issued ... in opposition to the present korismos ... will obtain ineffectiveness’
(11. 39-42) is found both in the chrysobull of March 1158'*? and the novel. Its
presence in the novel can perhaps be seen as a reference to the clause in the
earlier legislation, serving to cancel it.

8 SyoroNOs, Les privileges, 368-369.

147 N. 81, DSLGER, Regesten N. 1550; = Zeros, IGR I, 427-428; 427, 23-25: tdv ¢ig epunveiav
fi &vatpomfv tfic Tdv ypvoofodriwv duvipews pepixfiv §| xoddiov &noivdéviwv Tavioiwv
TPOOTUYUATWV ...

48 Fdited by Svoronos, Les privileges, 326.

% IpEm, 370-371.

180 N.77 = Zepos, IGR ], 425; DOLGER, Regesten N. 1523. See the discussion by Svoronos,
Les priviléges, 371-383.

15! Compare the concern for maintaining the ‘rigour of the law’ in novel I (1. 22) with the relaxed
attitude toward the same in N. 56, 377, 1-2, 17-18; N. 61, 382, 9; 383, 36-37.

"2 N.61 = Zgpos, IGR 1, 385, note 18, as well as N. 58, 380, 3 ff,, 15-19.
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Svoronos’ suggestions for the novel’s connection with the earlier chrysobulls
makes the most of the surviving evidence. However, it must be taken into
account that the five chrysobulls of 1146-1158 are practically the only legisla-
tion which survives from that period of Manuel’s reign. Manuel’s novel I could
have been promulgated with reference to any number of rescripts issued by the
chancery and unknown to us. The chrysobulls, in addition to displaying the
emperor’s generosity to the church, demonstrated also by other sources, show
what problems might arise from legislation, thereby creating the need for a
novel on rescripts contrary to the law. They indicate the problems which could
arise from imperial rescripts without necessarily being the very rescripts to
which novel 1 refers.

I

Novel II (oixovoyie, 1. 35) on court procedure and miscellaneous court busi-
ness, issued in March 1166'** together with novel III, enacts a series of mea-
sures which for the most part have as their aim the acceleration of the judicial
process. The identical promulgation date of novels II and III, their similar con-
cern with providing a quicker judicial process, and the common themes and
images of their prooimia indicate that they are two parts of a single legislative
effort."™ ‘

The slow judicial procedure described in the prooimion (1l. 10-35) and said to
resultin ‘eternal lawsuits’ isblamed on the judges, whose negligence (1. 19;1. 32)

in dealing with the victims of injustice compounds the injuries they have suf-

fered. The emperor, ever-mindful of his God-given office, ‘a lawful dominion’,'®

and in imitation of the just God, must ensure that those he has chosen to sitin
judgement make ‘right judgement’ the object of their actions.’*® The present
ordinance'® was issued to this end.

153 D6LGER, Regesten N. 1465.

15 See the commentary to novel III, especially 182-183.

158 On the monarchy as £vvopog ¢miotaoia, and the contexts in which the concept occurs see
HUNGER, Prooimion 116, 117, 120; J. Scuarr, Quellenstudien zum Prooimion der Epanagoge,
BZ 52 (1959), 79; F. D6LGER, Die Kaiserurkunden der Byzantiner als Ausdruck ihrer politischen
Anschauungen, Byzanz und die Europdische Staatenwelt (Ettal 1953) 27; now also the discussion
by D. SiMON, Princeps legibus solutus (asin n. 134), 479-485; P. MAGDALINO, Aspects of T'welfth-
Century Byzantine Kaiserkritik, Speculum 58 (1983) 326-346, esp. 330-331. Although the
expression is attested in Basil (PG 29, 345; PG 31, 389) and Maximos (PG 91, 776), the ‘wise men
of old’ (I. 10) to whom it is attributed in the novel are more likely pre-Christian political theorists.

156 On ebOvdxin see infra, p. 182. In this novel the word would seem to be used in the sense of
a direct trial, without complications and special pleas ( mapaypagai) which prolong it: see
Demosth. 45.6.

157 The text of the novel refers to the law as an oixovopie (1. 35). Itis only in the descriptions of
the registration entries that the novel is referred to as a prostagma (1. 230; 237).
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While the prooimion lays the blame on judges for delaying court business,
the dispositio contains measures to correct not only their behaviour (1l. 39-41;
96-105; 129-131; 202--204), but also that of others held responsible for causing
delays - litigants, advocates, and executors of wills. Again, although the prooi-
mion describes injustices which would seem to constitute civil suits — ‘loss of
lands and dwellings and ... other things’ (1l. 22-23) - the dispositio does not
deal exclusively with these cases but is concerned with providing quicker proce-
dure for lawsuits, civil and criminal. Of the following court matters raised in the
novel, only two (1l. 134-162; 200-216) are not in some way related to the prob-
lem of accelerating the legal process: (1. 36-53) attendance in court; (11. 54-82)
behaviour of advocates; (11. 83-105) time allotted to civil and criminal cases;
(11. 106-113) oath-settled disputes; (1l. 114-124) appeals; (1l. 125-133) suits
brought before the emperor by provincials; (Il. 134-162) pre-emption and
antichresis; (1. 163-199) wills; (1. 200-216) fines; (1l. 217-226) allocation of
judges and advocates to the four courts of law.

The first section (I1. 36-53) concerns attendance in court by the judges and
the parties to litigation. The judges’ ‘negligence’ isrevealed, as well as the man-
ner in which litigants hinder court business. Two groups of judges are differ-
entiated here and elsewhere in the novel: the heads of the courts (1. 37; 42; 100;
101)**® and those who sit in judgement with the heads (Il. 36-37; 43; 101-103;
217-219).**° The number of presiding judges is given later (Il. 220-225) but
that of the subordinate judges is nowhere specified. Both groups are responsible
for delays: the subordinate judges, by their uneven distribution at the courts,
and the heads, by their convening court intermittently. Manuel attempts to
provide more functioning courts by having the subordinate judges assigned
to each court of law (11. 36-38; 101-105). How this is to be accomplished is stated
at the end of the novel (1. 217-226). Further, more court sessions are to be
made available by requiring the courts to convene three times per week
(L. 41-43)."%

188 Gee also navel IV, 11. 151-152 for the heads of the courts. These seem to be the pey&io
or peifoveg Sixaotai mentioned in the Ecloga Basilicorum, judges with jurisdiction (Swxaio-
dooie) in contrast to the puxpoi dixaatai who sat with them in judgement. For a discussion of the
Ecloga Basilicorum passages see L. BURGMANN, Vier Richter des 12. Jahrhunderts, JOB 32/2
(1982) (= XVI. Internationaler Byzantinistenkongress, Akten II/2), 369-372.

159 On the ovvedpriaovreg, also known as oovedpol or oOpnovol, see Balsamon, Rh.-P. 111, 339,
who says of them that they were professional judges, as opposed to the heads of the courts, the
archontes; see also ZacHariAE, GGRR 358-361; BURGMANN, op.cit.

19 On the question whether novel III on court recesses was promulgated in order to make
three sessions per week possible, see the commentary to novel III, especially p. 120 and n. 262.



174 R. Macrides

Also subject to regulation is the dilatory behaviour of the litigants, especially
the defendant.'® Manuel describes two ways in which defendants can delay
a case: by erratic attendance during the course of the trial (II. 43-47) or by
refusing to comply in the first place to the court’s notification of the charges
being brought against them (ll. 47-51). The treatment described here (I1. 47-53)
— the three citations at thirty-day intervals and the conviction of the absent
defendant - applies in the second case, to the defendant who has not appeared
in court at all. This is clear from the reference to the plaintiff’s preferment of
the bill of indictment (AipéAlov 86015, 1. 49) to the court, which was followed by
the court’s notification (eidno1g tfig dywyfig, 1. 49),'® containing a deadline'® for
the defendant’s appearance in court. If he did not present himself by the
stated time, nor comply with the three summonses, he was held in contempt of
court."® The procedure outlined here for the non-compliant defendant is re-
corded in the Basilika (6.21.3; 7.4.2; 7.14.22) as well as in the laws of Alexios I'®®
and Leon the ‘Wise’'* where the same treatment is said to apply to the plaintiff
also. Leo VI's novel claims to constitute a renewal of older legislation.'®’
Manuel’s citation of legislation which is itself a reassertion of older laws shows
that the dilatory behaviour of litigants was a perennial problem. Balsamon who
refers to Manuel’s measure in two commentaries on canons concerning accused
bishops, states that it applied in both civil and criminal cases.'®

Others responsible for prolonging trials are the advocates whose behaviour
Manuel had experienced personally (1. 54-55; 76-77). In pleading their cases
they repeat themselves, speaking an inordinate length of time, and they sit

161 In this passage (1. 43-45; 47 ff.) and in general, the novel addresses itselfto the defendant’s
role in causing delays, since the legislation was promulgated to aid those who have suffered injus-
tices (1l. 20-35), that is, the plaintiff.

12 On these terms and for a discussion of what constitutes the beginning (npoxétapéic) of a
case see SIMON, Zivilprozel3, 14-16; 39-60; Kaser, RZP 460-461; 482-483.

183 For the length of time given to the defendant to appear, twenty days: B.7.12.9 (= N.53.3.1);
Coll. IV, N. 74 of Alexios I (mistakenly attributed to Manuel I): Zepos, IGR I, 422, 21 - 423, 4;
Do6LGER, Regesten N. 1179; Zacuariag, GGRR, 356 n. 251.

184 On aneidew, contempt of court, see ZacHarAE, GGRR 393 and note 433; Kaser, RZP
376-3717.

1% Coll. App. 25: Zzros, IGR 1, 646-649; DoLcER, Regesten N. 1133,

1% N. 108. On the epithet cogéc, sopdratoc, attributed to Leo for his learning, even during his
lifetime, see the discussion with references in C. MaNGo, The Legend of Leo the Wise, ZRVI 6
(1960), 68 ff. In an oration for Manuel (c. 1176) by Euthymios Malakes, bishop of Neopatras,
Manuel’s sophia is compared to that of another (unnamed) emperor who was known as ‘sophos’:
K.G. Mrones, Evdupiov tob MaAéxn t& owldueve II (Athens 1949) 48, 25-31.

167 P NoaiLLEs and A.Dai, Les Novelles de Leon VI le Sage (Paris 1944), N. 108, p.353;
xol 100T0 Tpdg xoviopdv xadiotdvreg.

168 Balsamon calls this law by Manuel ‘a recently promulgated novel’: Rh.-P. II, 95; III, 361.
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with the judges, interfering with their work (1. 58-62). The long-windedness of
advocates is a classic complaint,’® a topos, which nevertheless presented a real
and constant problem. Manuel’s directions to advocates to plead the case ‘as
formerly, with economy, standing up’ (I1. 58-59)' " is another attempt to restore
established procedure with the aim of shortening trials.

The exposition of the advocates’ undesirable deportment includes a descrip-
tion of the procedure as it should be, from the pleading of each case, in turn, to
the judges’ decision (1l. 62-65). An unanimous decision is to be sought (1. 65-69)
butin the case of a split vote the head of the court casts the decisive vote."”* The
decision referred to in 1. 6465 could be either a final verdict or an intermediate
one, given in response to individual pleas as they were made by the defen-
dant.'” In the first case, the expression ‘the litigants go forward’ (1l. 65-66)
would refer to the parties presenting themselves to hear the verdict.'”® If the
decision given was an intermediate one, the litigants would then proceed to the
next stage in the presentation of their cases.'* Likewise, the warning given to
the advocate not to produce the same pleas but rather to appeal the decision if
he feels he has been wronged (11. 72-79) could refer to the advocate’s behaviour
after an intermediate or a final verdict. Appeals (1l. 114 ff.) could be made
against intermediate verdicts as well as final decisions but the case had to have
been completed before an intermediate verdict could be appealed.'”

The word of caution to the judges with regard to their decision-making
(1l. 79-82) implies that mutilation was the most severe penalty which the
judges’ decisions carried. This passage seems to confirm statements in other
contemporary sources to the effect that the death penalty was not executed
under Manuel.'”

Another way in which Manuel attempts to reduce the length of lawsuits is by
reviving the law in the Basilika (7.6.13), limiting criminal and civil suits to two

189 of e g. Synesios, PG 66, 1148 A.

'™ On the standing of advocates during the trial: B.8.1.15; A. CueccHin, Scritti giuridici e
storico-giuridici (Padua 1958) II, 132-133.

7! 1n the Peira (51.16) it is the majority vote which prevails. Here the vote of the head of the
court is decisive, not only when the vote is split down the middle (1. 70-71 and Zacuariag, GGRR
396) but also even when there is a majority vote (ll. 69-70).

172 ZacuariaE, GGRR 395-396; Kaser, RZP 502.

18 SiMon, Zivilprozeh 26.

™ For an example of intermediate decisions, made in response to individual pleas
(napaypapai) by the defendant, see the Peira (17.14). On napoypagoi see Kaser, RZP472-474;
Smvon, Zivilprozefl 64 ff.

1% (.1.4.2; C.7.62.36. Kaser, RZP 506-507.

176 See the commentary on novel IV, p. 198,
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and three years respectively (Il. 83-105).""” The time limit was calculated from
the beginning of the suit,'” that is, from the first appearance of the parties in
the court, and not from the date of the preferment of the indictment or the
court’s notification of the defendant. As in the Basilika, the declaration of the
time limitations is accompanied by a statement of the penalties which are to be
inflicted on judges found guilty of causing the case to go over the allotted time,
with the difference that Manuel’s penalty for the heads of the courts and the
subordinate judges (11. 96-101) is more severe than that of Justinian’s law. Liti-
gants responsible for exceeding the time limits are punished equally, the penal-
ties being similar to those inflicted on litigants who are in contempt of court (see
above, 11.47-53).

Up to this point the measures announced have been attempts to speed up the
judicial process by reiterating older laws which had fallen out of use. In the
following three cases (1l. 106-113; 114-124; 125-133) Manuel changes existing
laws in order to accelerate court procedure.

In disputes settled by oaths (Il. 106-113)'" the intervals of the three sum-
monses are reduced from thirty to fifteen days. The legislation which enacted
the three thirty-day summonses, a novel of Michael Doukas (1074),'® stated
that oaths were to be used as a means of resolving cases in which no objections
could be raised against witnesses or other evidence presented.'®' Thus, the
oath was used when there was insufficient evidence on which to decide the
case."® The party which did not answer the summonses lost the suit.

7 See also N. 111, 1. 81-83, for a reference to B.7.6.13 and the Peira (51.2) where this measure
is said to exist for the benefit of the judges, giving them ample time for very complicated cases.

1% (.3.1.13.1 (a. 530); Kaser, RZP 496; 500-501.

17s DoLGER, Regesten N. 1647, has identified this measure as the one to which a chrysobull of
Alexios I1I (1198) for the Venetians refers: Zepos, IGR I, 469-480, esp. 479,14-21. The chrysobull
states that lawsuits involving Greeks and Venetians are not to require 20 or 30 day bills of indict-
ment, as commonly holds, but are to be regulated according to the novel of Manuel ‘on lawsuits
between foreigners and native citizens’: secundum novam constitutionem ... Manuelis Com-
nani, factam de judiciis, que inter extraneos et indigenas cives conservantur (479, 18-21).
However, neither this measure (l1. 106-113), nor any other in N.IJ, has to do with lawsuits bet-
ween citizens and foreigners. Alexios’ chrysobull probably refers to a novel of Manuel which has
not survived. On the chrysobull see now R -]. Livig, Handel und Politik zwischen dem byzantini-
schen Reich und den italienischen Kommunen Venedig, Pisa und Genua in der Epoche der Kom-
nenen und der Angeloi, 1081-1204 (Amsterdam 1984), 48 and note 107.

180 Coll. IV N. 6; DSLGER, Regesten N. 1004. A novel of the empress Eirene (797-802) had
attempted to cancel the practice of oath-swearing by witnesses as a means of resolving disputes.
Oaths sworn by parties in litigation were not mentioned in that novel. See L. BurgmanN, Die
Novellen der Kaiserin Eirene, FM IV (1981) 28-29 and n. 63. It is not clear from this measure of
Manuel on oaths whether the oath-taking applied only to parties in litigation or also to witnesses.

1 Zepos, IGR T, 281, 19-24,

182 Algo, Peira (69.2): "Om éni &nopia naodv émdeifewy dprog éndyetal,
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The time allowed for bringing an appeal to a Constantinopolitan court
(1l. 114-124) seems likewise to have been decreased. The two-year limit in the
Basilika (9.1.33),'®® is reduced to one year, although the provincial who appeals
in the capital is given an additional time allowance, the ‘legal period of time’
(1l. 120-121), calculated on the basis of the distance of the province from Cons-
tantinople.'® It appears from the passage that appeals could be made to any
one of the courts of Constantinople or to the emperor’s court which might be
identical with one of the four (1. 222) courts or one the emperor chose to consti-
tute and caused to convene.'®

A further reduction in time is made in the case of provincials who bring law-
suits of the first instance® to the emperor (Il. 125-126), against praktores or
other provincial officials (1l. 125-133). The bills of indictment in such cases are
to have an eight-day limit, as opposed to the normal twenty days in other cases
(B.7.12.9 (7))."* The person against whom charges were brought had to appear
in court within eight days of receiving the court’s summons.

The following section (1l. 134-162) interrupts the time-saving measures with
which the novel has been concerned and deals with abuses of earlier legislation,
a novel of Romanos Lekapenos ‘which enacted the claim concerning pre-emp-
tion’ (11. 135-136).'®® The ways in which the law is circumvented are exposed
and measures designed to put an end to abuses are prescribed. '

Romanos’ novel of 922, enacted to prevent the ‘powerful’ (duvatof) from
acquiring the lands of small-holders, gave precedence of purchase, when
immovable property was about to be alienated, to people who held land in com-
mon (&vaxoivwatg, 1. 147), or to neighbours (tAnowopdc, 1. 146)."*° In Manuel’s
time this law was being circumvented by those whom it had attempted to
exclude (Il. 136-142), as well as those on whose behalf it had ostensibly been
enacted (1l. 146-150).

182 Qee too the Peira (75.1) and Alexios I's novel on appeal time-limits (ZEros, IGR 1, 348-349;
DoLGeR, Regesten N.1113. )

184 B 6.21.2 = N.69.2 gives periods from 4-9 months. Of course the distances within the empire
in Manuel’s time were considerably smaller and the ‘legal period of time’ commensurately so.

18 7 acuariag, GGRR 356, 357. 156 bidem, 356.

187 See note 163 above.

188 Coll. 1M1, N. 2: Zeros IGR [, 198-204. D6LGER, Regesten N. 595, P. LEMeRLE, Esquisse pour
une histoire agraire de Byzance, Revue historique 219 (1958), 266; transl. The Agrarian History of
Byzantium (Galway 1979) 86, has expressed doubts as to the attribution, date and text of this
novel. See the counter-comments by G. OsTroGORsKY, History of the Byzantine State (Oxford
1968), 273 n. 1. There can be little doubt that this law (N. 2) was the one ‘which enacted the claim
concerning pre-emption’.

189 For the five groups of people who are to have the right of pre-emption, in a fixed order of pre-
cedence, see novel 2: Zeros IGR I, 201,13 - 202,12 and the analysis by LEMERLE, op. cit., 93-94.
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In the first case, the outsider who had no right of pre-emption was acquiring
property through antichresis, that is by taking the property in usufruct as a
substitute for interest on a loan he had made and holding onto it even after
repayment of the loan. Manuel deals with this evasion of the law by stating that
the right of pre-emption is to hold also in the case of antichresis, and the novel’s
regulation concerning gifts is to apply to antichresis as well (11.155-157). Roma-
nos’ novel, in its present form, in fact contains two contradictory statements on
gifts. One clause stipulates that those who do not enjoy the right of pre-emption
can be given property as a gift, although those who have the right of pre-emp-
tion on the property can demand an oath from the donor and the recipient, to
ensure that the gift is not being used as a cover for selling the property to an out-
sider.® The second reference to gifts in the novel forbids the dynatoi to receive
anything, even ‘for use only’, from the eutelesterot, unless related to them.
Whoever violates this regulation must restore the property and pay a fine.™!
Manuel is perhaps referring to this second regulation on gifts, since the state-
ment forbidding the ‘powerful’ to receive anything, including things given xoté
uévnv ypfiow, is appropriate to the case of antichresis.

Also responsible for circumventing Romanos’ novel are the small-holders
themselves who sell property to those who have no right of pre-emption,
getting around the law by hblding onto the land which lies in proximity to the
neighbour with the right of pre-emption (1. 146-153). In response to this abuse
Manuel ordains that the right of proximity is to apply to the entire property, not
only to the neighbouring piece of land (1l. 157-160).

Misuse of Romanos’ novel was certainly not new and Manuel responded as
his predecessors had, by reiterating the terms of that novel.” By enacting
such legislation, giving an opportunity to those cheated of their right of pre-
emption to pursue their claims in court, Manuel was, on the face of it, fulfilling
his duty to defend the unjustly treated.’*® What more specific aims he might
have had, what power group or groups he might have been attempting to check,
is a question which is open to speculation.’

1 Zepos IGR 1, 203,7-24,

91 Zgpos, IGR 1, 203, 25-28; 203,39 - 204,1. Svoronos, Les privileéges 350-352, argues that
this passage was a later addition to the original novel. However, any addition would have been
made by the eleventh century and therefore could have been part of the text of the novel known
in Manuel’s time.

92 See G. OsTROGORSKY, The peasant’s pre-emption right, Journal of Roman Studies 37
(1947) 117-126, for an account of circumvention of the law and reiterations of its regulations by
Manuel’s predecessors.

198 See the prooimion, 11. 20-35.

% For an interpretation see Svoronos, Les priviléges, 352-354; 380. On the small-holdersin
the Comnenian period see LEMeRLE, The Agrarian History (as in n. 188), 201 ff.
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In the next passage (1. 163-199) the court procedure is outlined which is to
hold in cases of disputes arising from wills bequeathing money or property for
pious ends (Il. 172-173) and administered by men appointed by the testator
(1. 171-172). The normal procedure is waived in favour of a speedier one. One
stage is eliminated altogether - that of the preferment of the bill of indictment -
and a shorter time limit is fixed for the court’s notification (l. 180).*® This
quicker procedure, however, is to take into account the law (B.23.2.2) which
states that the descendants of the deceased are not to be summoned to court
until 9 days have passed since the death (1l. 186-189).

The practice described here, that of appointing an epitropos (1. 164-165) to
administer the terms of a will, and naming Christ or God heir to the legacy, is
well-attested in surviving wills.'*® Christ might be named heir when the entire
legacy, or only a part of it, was allocated to pious works. Donations made, whe-
ther to build and maintain religious foundations, to care for the needy, or to pay
for commemorative prayers, were considered gifts for God, contributing to the
salvation of the donor’s soul.'"”” To administer the ‘inheritance of the Lord’ the
testator appointed one or more epitropoi,'*® charged with fulfilling the terms of
the will and ensuring that the distributions were made according to his wishes.
The epitropos might also be an heir to the will’s legacy.'*®

The need to ensure that the donations for pious purposes were not delayed,
either by heirs who would not make the payments, or by epitropoi, was also
expressed in Justinianic law where a six-month limit, from the time of the will’s
opening, was given for the payments.””® The Nomocanon, too, specifies time-
limits within which the terms of the will should be filled.”"! In both cases, if the

19 For the normal procedure see above lI. 48-49 and notes 162, 163.

19 B.g. Michael Attaleiates, (1077), Aidtofic, ed. P. Gautier, REB 39 (1981), 25, 131-133:
xadiep® ... Tabre 16 ... Oed) xal xAnpovopov adTov TabTNg THE TpocaywyFig pov dviotnue; 35,
286-288: éviotnut petd tov Kopiov Audv Tnootv Xpiotdv xal Oedv xAnpovopov xai xbplov xal
Sowntiy ... 1fi¢ Delag tabtng xAnpovopiag tdv ... yvic6v pouv vidv. Boilas (1059), ed.
P.LEMERLE, in Cing Etudes sur le XI° sizcle byzantin (Paris 1977) 29, 273-275: 'Eni tobtoig ¢
n&ot xoTaApThve EmTpdnolg Tiig Eufic Tadmndpou tabtng SeTunOoEwG, £V TPMOTOIG PEV TOV
TavtoxpdTopa x0plov xal THV avtdv dondpws texoboay . ..

97 On Yuyxé see E. F. BRuck, Totenteil und Seelgerit im griechischen Recht (Munich 1926)
279 ff.; 302; 312. P.L. Zeros, «Puysprovn, «Popxda», «Puoyonaidy, Aertiov tic Xprotiavixfic
‘Apyoroyixdic ‘Etopeiog 10 (1980-81), 17-27. P. LEMERLE, op. cit., 101 n. 81; Attaleiates, ed.
GAUTIER, op. cit., 23, 97-99: Oltog 82 6 ... Oedg ... Buoiav Nyeltan Tabte, doanep Exeivy Sid
¢ TV Teviitwy ehmoliag eicoicopey.

198 ZAcHARIAE, GGRR 161-165. See the case of Attaleiates who was epitropos of his wife’s will,
together with his mother-in-law, and appointed his son executor of his own will: ed GAuTIER, op.
cit., 19, 28-34; 35, 281-291.

19 E.g. Attaleiates’ son was both epitropos and heir; see the discussion by LEMERLE (as in note
196), 102.

*® Novel 131.12. ' ' Rh.-P. 1, 82-83.
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epitropos caused delays, he was to be replaced by a bishop.?”* Manuel’s novel,
concerned with the wills of inhabitants of Constantinople, makes the emperor
responsible for replacing epitropoi. In his absence, the eparch®™® and the
oikonomos of the Great Church® were to take over the administration of the
will (1. 194-196) and to report to the emperor or again, in his absence, to the
patriarch.

The passage on fines (1l. 200-216) is concerned with reestablishing a legal
practice which had fallen out of use — payment of fines in cases of breach of con-
tract. Although agreements made between partiesincluded a clause concerning
fines payable if one of the parties failed to fulfil the terms, according to Manuel,
judges, showing inappropriate kindness, were not exacting payment. As.a
result, there were no restraints on those who wished to claim more than their
due (1. 210-211).

The problem expressed in this section can be found also in the legislation of
Romanos I17° and Alexios 1,2 each of whom describes breach of contract as a
common and unbridled offence, laying the blame on the non-exaction of fines.
Like them, Manuel enacts legislation restating the need to reinforce payment
of fines but his legislation is more explicit in naming everything which could be
required to be restored in cases of breach of contract. In addition to the penalty
of the law, that is the fine,””” the law could demand that the offender return
everything taken, as well as the profits due from those things (Il. 206-210).

The final section (1l. 217-226) deals with the allocation of judges and advo-
cates™ to the four law courts. The distribution is to be made equally to each

%2 Novel 131.10.2; Rh.-P. I, 83. ,

23 See the role of the eparch in novel TV, 11. 97-100; 108-110.

24 On the oikonomos see DarrouzZEs, "Ogopinia, 303-309.

5 78pos, IGR I 244-246; DOLGER, Regesten N. 691 (2. 959-963).

8¢ 7ppos, IGR I 296-298; DOLGER, Regesten N. 1083 (a. 1082).

207 According to Alexios I's novel the fine was payable to the fisc: Zeros, IGR1297, 19-20, and
ZacHARIAE, GGRR 307-308.

28 According to Zacuariae (GGRR 362, n. 1279), Balsamon’s commentary on Nomocanon 8,
13 indicates that the distribution or allocation of advocates was a thing of the distant past until
Manuel reintroduced it in novel II. Balsamon, writing in the late twelfth century (he refers to the
patriarch Michael o tou Anchialou [1170~1178] as deceased), reports a case from the patriarchate
of Loukas (1157-1169/70) in which a deacon argued that formerly (tdte) advocates were appointed
(tetaypévorg) to the civil courts and received a salary from the emperor and were civil archontes,
whereas today (ofjpepov) advocacy is practised as a ‘free pursuit’ (éAevl€plov Tt onobdaapa):
Rh.-P. I, 159-160. Whether this case took place before the promulgation of novel Il in 1166 or
after, it cannot be inferred from it either that Manuel’s novel changed the state of affairs or that
the novel had no effect in this area. Rather, Balsamon’s case seems to be making a different
point about advocates: in former days they were public servants, members of a guild, in receipt of
a salary from the emperor; today advocacy is open to all, including non-professionals. In any
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court of law (1. 222). The heads of the four courts are named, three of whom are
responsible for the allocations: the megas droungarios, the protasekretis, and
the dikaiodotes.”™® These functionaries are mentioned as heads of courts also in
the Ecloga Basilicorum (c.1142).”° The megas droungarios had presided over a
court since the mid-eleventh century,211 while the dikaiodotes is documented
in this position from the late eleventh,”'? and the protasekretis only from the
twelfth century.?™?

The identity of ‘the official who presides over demosiaka dikasteria’ (1. 223)
is problematic. Unlike the other three heads of the courts his title is not given,
nor does he take part in the distribution of the judges and advocates. However,
the Ecloga Basilicorum also mentions this official and can perhaps provide
some help in identifying him. The commentator on a passage (B.9.1.91), con-
cerning the invalidity of decisions given by judges in cases where they do not
have jurisdiction, gives the following example: ‘the katholikos, thatis to say, he

who presides over and cares for demosiaka pragmata, is permitted to take care

of demosiaka only, and does not have jurisdiction over idiotika pragmata’.”™

The distinction drawn in the passage between demosiaka and idiotika could be
one between fiscal and private affairs or public, that is, criminal (Gus publicum)
versus civil. If the first interpretation is correct, then this prokathemenos
would have been a functionary in charge of fiscal affairs, perhaps the megas
logariastes,”™ who is attested as the head of a court in the late twelfth

case, Manuel’s measure, calling for the allocation of advocates to the courts, implies that profes-
sionals practised advocacy at that time.

9% The heads of three courts are named with their honorific titles. On these see OI1KONOMIDES,
L’Evolution, 126-127; Ipem, REB 22 (1964), 163-167. It is possible to identify the men who pre-
sided over the three courts at the time of the novel’s promulgation, from the lists of the synodal
meetings of March 1166: Andronikos Kamateros, megas droungarios, Makrembolites, prota-
sekretis, Theodoros Pantechnes, dikaiodotes and epi ton oikeiakon: Sakkos, 'O natfip pov
uellwv pod éotiv (as in note 1), 98.

210 Wor the references to the Ecloga Basilicorum passages see ZAcHARIAE, GGRR 375 n. 1353.

21 OmkoNomipis, L’Evolution, 133-134, with references; ZacHariag, GGRR 374-375;
V.Laurent, Le Corpus des Sceaux de 'empire byzantin II (Paris 1981), 465 and N. 896.
For the role of the megas droungarios in registering the novels of 1166, see the discussion
above, p. 106.

H2 O1kONOMIDES, L’Evolution, 135; LAURENT, op. cit., 478 and N. 905.

13 The protasekretis is first attested as the head of a court in the Ecloga Basilicorum (see
ZacHARIAE, GGRR 375 n. 1353). On the earlier function of the protasekretis as a chancery official
with judicial attributes, see Oikonomipis, L’Evolution, 131, LAURENT, op. cit,, 5.

M Bcl,B.9.1.91: ¢ xoadoiwde flyovv 6 mpoiorépevos xoi @povtilwv tdV dnuociaxdv
npoypdtev ... pévev yip thv dnpociaxdv @poviifewv fmitétpanton xal dweodooiav odx
Exe £l tolg idrwtinole mpéypootv. This passage and others cited in the commentary are from the
forthcoming edition by L. BurGmann,

5 O1kONOMIDES, L’Evolution, 140-141; F. DSLGER, Beitréage (as in n. 50), 17-19.
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century.?'® The second possible explanation was suggested by Zachariae, who
proposed the eparch, as the head of a criminal court.?”” On the basis of present
knowledge, neither hypothesis can be favoured. However, the fact that the offi-
cial who presides over demosiaka dikasteria is not named by title, either in the
novel or in the Ecloga Basilicorum, and did not take part in the allocation of
judges and advocates could be an indication that the presidency of this court
was never attached to a particular office.

Novel II, concerned with civil and criminal cases in Constantinopolitan
courts, provides a picture of court procedure in Manuel’s time and earlier, to
which the publication of the Ecloga Basilicorum will no doubt add. It does not,
according to Manuel’s own admission, constitute a reform in the sense of radical
change for the better (1l. 213-216) but rather aims at correcting abuses and
providing restraints by reiterating older legislation and introducing some
modifications to it.

I

Novel III (Sratadic, 11. 116, 210; deopodétnue, 1. 209, 217) on court recesses
is part of the same legislative ‘package’ as novel II. Both laws were issued
in March 1166%® with the identical aim of providing ‘right judgement’
(evduduxia)®™ by making the courts accessible and by accelerating the judicial
process. While novel II introduces many different measures to this end,
novel IIT concentrates on one, the reduction of the number of court holidays. -

The situation which both novels propose to correct is one in which lawsuits
remain unresolved over and beyond the legal period of time (novel 1I, 1. 28:
‘eternal lawsuit’; novel I1I, 11. 79-81).%%° In his discussion of novel I1I, Kinnamos,
a grammatikos under the emperor Manuel, testifies to the slow judicial

216 Actes de Lavra (asinn.47), NN. 67, 68, pp. 345-360: tribunal of 1196 headed by the megas
logariastes and logothetes of the sekreta John Belissariotes. It seems likely that Belissariotes
was appointed to head the tribunal in his capacity as megas logariastes, since the case was a fiscal
one. For another opinion see P. LEMERLE, Notes sur I'administration byzantine (as in n. 50),
263-264. For a tentative identification of Belissariotes’ tribunal with that of the prokathemenos of
demosiaka dikasteria see O1goNomIDES, L’Evolution, 133 n. 42.

*" GGRR 376.

8 DBLGER, Regesten N. 1466.

9 ehdudixia, also a theme in novel 1, combines the meanings of a direct or immediate judge-
ment, without delays, and fair (right) judgement: s.v. e0Bvdixia: LippeLL and Scott, Greek-
English Lexicon (Oxford 1966); idudixn, Lampe, Patristic Greek Lexicon (Oxford 1961).

22 Both novels refer to the three year limit for civil cases, two for criminal ones: novel IL,
11.83- 87; novel III, |l. 81-83 = B.7.6.13.
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process when he comments that he had personal experience of people who had
grown old and even died during litigation.”’ The responsibility for this situation
is assigned, in novel II, to the negligence of the judges who, among other things,
convene court only intermittently (1. 40-43); in novel III the inaccessibility
of the courts and the long spun-out cases are attributed to the profusion of
holidays.

The prooimion (Il. 7-102) to novel III provides a justification for limiting the
number of holidays which the courts are to observe. The theme, God is better
served by showing compassion to one’s fellow man than by keeping holiday, a
statement supported by a quotation from the prophet Hosea, is reinforced and
reiterated throughout the prooimion by other scriptural citations.””* God’s pre-
ference for mercy is revealed not only in the Old Testament (1. 31 ff.), but also
in the New, through Christ’s actions and words (1l. 41-52): He Himself broke
the Sabbath in order to heal and treat the sick and oppressed.

Healing imagery is used in the prooimion to develop an analogy between
Christ’s work of salvation on the Sabbath and the effects of the emperor’s can-
cellation of holidays. Those who have suffered an injustice are compared to the
wounded who seek a remedy (fopo: 1. 18) at the courts but, finding these closed
on account of the service (epaneio: 1.25) of God, become even more ill
(Il. 25-27). The remedy appropriate to the injuries which these patients have
sustained, right judgement, is inaccessible, but the emperor, by reducing the
number of holidays, can make treatment available to them.?*?

The imagery used in the prooimion for injustice and its victims - the greedy
hand which inflicts bruises, the wounded - and the analogy of law with medicine
is common to novels IT and I1I and, indeed, is not unusual either in prooimia to
novels or in descriptions of legislation. However, in the case of Manuel’s legisla-
tion, the theme and its development has an added interest because of this
emperor’s knowledge and practice of medicine.??*

2 Kinnamos, ed. MEINEKE, 276,15-21. Although Kinnamos does not quote directly from the
legislation, he gives an accurate summary of the law (276,15 — 277,7) and his reference to lawsuits
which had no end could indicate that he had some knowledge of the text of the novel. See CHALAN-
poN, Les Comnénes (as in n. 21), II/2, xvii, for a different opinion.

222 See HuNGER, Prooimion, 191, for the structure.

28 On pipnoic Oeob with regard to showing mercy, as one of the imperial virtues, see Agapetos,
"Exdeoig xepalraiwv napavetinidv, PG 86, 1176, For the themes pipnoig Ocob and depaneia in
prooimia, see HUNGER, Prooimion, 58-63; 130-137. The healing metaphor here is developed
through an analogy borrowed from medical theory (ll. 14-19) and plays on the words depaneio
(service, treatment) and #Aeo¢ (mercy), #Aa1og (oil as a medicament). See Justinian, novel 111:
dmep & phppaxa taic voooig, tobto Tapéyovot T VoL TOTG TPRYHAOLY.

22 For healing imagery in other legislation of Manuel see novel II, prooimion, and Coll. IV
N.56 (1148) (Zeros, IGR 1, 376-378, esp. 377, 1-7; reedited by Sp. Lampros, 'O 'Tatiip to
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Manuel’s legislation on holidays, promulgated after deliberation with the
patriarch and synod ((I1L 104-106),%*° provides a calendar of all the holy days in
the year which are to be observed as recess-days by the courts. On these days,
as archontes who were part of the imperial court, the judges had a ceremonial
function to perform which included procession®® to the church in which the
liturgy was to be celebrated, attendance at the liturgy, banquets, and chariot
races in the Hippodrome.” This ceremonial is attested in manuals of the late
ninth and tenth centuries, but by Manuel’s time the races at least were prob-
ably not a regular part of holy day celebrations.”®

The calendar of holidays is presented in two sections, full recess-days
(1. 128-173) followed by half-days (ll. 174-205), each list beginning with
September, the first month of the new year. The full holidays are essentially
feasts from the Gospel Cycle,” commemoration of the Apostles™ and Church

Movoufh Kopvnvoi (as in n. 56), 323,17-22; D6LGER, Regesten N. 1372). In the latter the chryso-
bull is compared to a doctor (ietfip) who cures ‘lame’ rights. Contemporaries praised Manuel’s
knowledge of drugs and his ability to diagnose, naming specific cases: Kinnamos, ed. MEINEKE,
190; Eustathios, oration for the emperor Manuel, ed. W. REGeL, Fontes Rerum Byzantinarum (St.
Petersburg, 1917, repr. Leipzig 1982) I, 12; Eustathios, funeral oration for Manuel, ed. T.L.F.
TareL, Bustathii Opuscula (Frankfurt 1832, repr. Amsterdam 1964), 206, 3 ff. The greater know-
ledge of, and concern with, disease'and therapy evidentin eleventh and twelfth century literature
is discussed by M. MuLLETT, The classical tradition in the Byzantine letter, in Byzantium and the
Classical Tradition, edd. M. MuLLeTT and R. Scorr (Birmingham 1981), 90.

25 GrRUMEL, Regestes N. 1057.

226 | N1coLE, ed., The Book of the Eparch (Geneva 1893, repr. 1970) I, 4; Vita S. Euthymii, ed.
P.KarriN-HaYTER, Byzantion 25-27 (1955-1957), 28; R.Janin, Les processions religieuses &
Byzance, REB 24 (1966), 69-72 (= Mélanges V. Grumel); Philotheos, ed. O1xonomiDEs, Les listes
de préséance, 135ff.

22T py KoukouLes, Bulavtivév Biog xai IloAitiopdg (Athens 1949) IIT, 25-42.

228 Benjamin of Tudela mentions races in connection with Christmas celebrations in Manuel’s
reign: M.N. ADLER, transl, The Itinerary of Benjamin of Tudela (L.ondon 1907) 12. See now
C.Manco, Daily Life in Byzantium, JOB 31/1 (1981) (= XVI. Internationaler Byzantinistenkon-
gress, Akten I/1), 344 ££, repr. in Byzantium and its Image (London 1984), who argues for a
greatly reduced number of races by the tenth century, let alone the twelfth.

229 The moveable feasts of Lent, Ascension and Pentecost are listed separately (1. 169-170),
while Easter appears in the calendar between 25 March and 25 April, the two dates between
which it oscillates: V. GRUMEL, La chronologie byzantine (Paris 1958) 310-311. The ‘mid-way
points’ (i peodtnreg: 1. 169) of Lent and Pentecost are the Wednesdays of the fourth week of each
period: see Constantine Porphyrogennetos, De cerimoniis, ed. REiske, 98,17: 1§} tetpadi tiig
pegonevinxootiic: 535,7: tfic pecovnotipov; also J. Mateos, Le Typicon de la Grande Eglise
(Rome 1962) II, 42; 120; Beck, Kirche, 255.

2% The Twelve Apostles are celebrated as a group, as well as individually, with the addition of
the evangelists Mark and Luke, the emperors Constantine and Helen, and Thaddaios and
Alphaios. The Apostle Thaddaios (20 August), one of the Seventy, is to be distinguished from the
Apostle Judas, also known as Thaddaios (19 June): Dictionary of Christ and the Gospels, ed.
J.Hastings (Edinburgh, New York 1908) II, 725-726. Alphaios, also (called) Judas (26 May), is
described as the brother of the Lord in the Typikon of the Great Church (ed. MaTeos [as in note
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Fathers’® and Sundays, while the half-days, mornings, until the liturgy has been
celebrated (1. 120-124),%*? honour martyrs®® and other saints, anniversaries of
the translation and deposition of relics.** The list of holidays which claims to be
complete (11. 214-215),%* contains 125 full recess-days®>® and 28 half-holidays,
or 116 and 24 days respectively, if one takes into consideration the days which
might coincide with a Sunday or a moveable feast in any given year.?’

The significance of these figures becomes clear only when it is known how
many holidays were removed to arrive at the reduced calendar. Something of
the process is revealed by the novel itself; there were ‘partial’ cancellations, or
the creation of half-holidays in the case of 28 days (1. 120-122; 174ff.) and com-
plete cancellations. Manuel names two holidays which were to be struck off the
calendar, the emperor’s birthday and accession day (Il. 206-208).>*® These are

229}, 1, s.v. 26 May). He is perhaps to be identified with Judas, brother of James, brother of the
Lord (19 June) or with Alphaios, father of James (9 October). Two holidays each are assigned to
two of the Apostles, John (26 September: Assumption; 8 May: death) and Bartholomew (11 June:
martyrdom; 24 August: deposition of relic).

21 o each of the Church Fathers Chrysostomos, Athanasios, Cyril, and Gregory the Theo-
logian is assigned one whole and one half holiday, commemorating their deaths and the trans-
lation of their relics.

22 Qee Kinnamos, ed. MEINEKE, 277, 6-7: 10¢ 08 npwl pdv dnoxexieiobo toig dixoidPoic,
deidny 8¢ Bnaocav avedydot

233 Of the martyrs, Theodore Stratelates is assigned two holidays: 7 February (martyrdom),
8 June (translation of relic). Two pairs of saints named Cosmas and Damian are commemorated,
one martyred in Rome (1 July), the other, from Asia, who died a natural death (1 November): see
L. DeuBNER, Kosmas und Damian (Leipzig, Berlin 1907) 66-67; 80.

%4 ranslations of the relics of the Church Fathers (see note 231) and deposition of the Robe
and Girdie of the Theotokos: see N. Bayngs, The Finding of the Virgin’s Robe, Byzantine Studies
and other Essays (London 1955) 240 ff.

2% The novel makes no provision for holidays created suddenly, as the occasion arose, such as
celebrations of victories or the birth of a porphyrogennetos. Holidays could be proclaimed work-
days, if necessary, but no new holidays could be created, according to the novel (1. 115-119). See
the references in the Basilika (7.17.13,18) to suddenly-announced holidays, repeated, with com-
mentary, in the Ecloga Basilicorum: & tve ovpPéicav aitiav aigvidiov &rnpaxtor fuépal
yévovral, fiyouy i vixnv Twvi év Todépuw yevopévny.

36 The 125 days consist of 35 for Christmas and Easter, 35 single holidays for the Apostles,
etc., 3 days for the mid-way points of Lent, Pentecost, and for Ascension day (Il. 169-170) and 52
Sundays (1. 171).

27 Calculated for the year 1166-1167.

2% On the question of Manuel’s date of birth (15 August or 28 November), see the discussion by
P. GAUTIER, L’Obituaire du Typikon du Pantocrator, REB 27 (1969), 258-260. Manuel’s accession
day was approximately Easter (4 April) 1143, according to Choniates (ed. Vax DieTEN, 41,1 ff;
ed. BERKER, 55, 8 ff.). See also P. SCHREINER, Die byzantinischen Kleinchroniken (Vienna 1975) I,
18/2 and the commentary in IT, 166-167. For a discussion of this passage in the novel (Il. 206-216)
see M. ANGoLD, The Date of the Synopsis Minor of the Basilics, BMGS 4 (1978) 1-7. On the
celebration of the birth and accession days of an emperor see KoukouLEs (as in n. 227), II/1,
35-36; 39-49.
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mentioned in the context of setting an example and would not seem to consti-
tute the total number of recess-days which Manuel removed.

Some indication of the nature of the reductions Manuel made can be sought
in a comparison with other sources on holidays - legislation, and ceremonial
manuals which describe the protocol for the emperor and his court on holidays.
These sources date from the late ninth and tenth centuries. The earliest, the
Basilika, lists the following recess-days for the law courts: Sundays, Christmas
and Epiphany, Easter, the Passion of the Apostles.?®® These holidays also con-
stitute a large part of Manuel’s calendar, as they are the major feast days. How-
ever, Manuel’s calendar has a much more developed holiday cycle and compari-
son with the Basilika gives the impression of a great accumulation of holidays
from the late ninth century on. But this discrepancy in the number of holidays
may have more to do with the nature of the Basilika than an actual later
increase in recess-days. For the Basilika, it could be argued, as a collection of
earlier legislation, reflects practice contemporary with its source and does not
aim to provide an up-to-date calendar.?*’ Main holidays from the Gospel cycle
such as Ascension and days associated with the Theotokos, although already
holidays at the time of the compilation of the Basilika,”*" are missing from its
holiday list. Conversely, a holiday which almost certainly was not observed in
the ninth century, the anniversary of the foundation of Old Rome (21 April), is
included in the Basilika.”*?

The same problem arises with respect to the use of the holiday list of the
Ecloga Basilicorum (c. 1142) as a comparison for Manuel’s calendar. This
twelfth-century commentary on the Basilika records the holidays mentioned in

239 B7.17.19, 23, 24, 26, 27. In addition, no criminal case was to be tried during Lent
(B.7.17.22); compare with Manuel’s mid-way point holiday for Lent (Il. 169-170). It is not clear
whether one day (30 June) is meant by pvfjpn tod nadovg tdv dyiwv &nootdéiwv (B.7.17.28) or the
commemoration of each apostle individually. The Ecloga Basilicorum (7.17.9) refers to ai puvijpon
ol nhdovg TV dylwv drtoatdiwv.

249 On the Basilika, and its date see P. PiELER, Byzantinische Rechtsliteratur, in H. HuNGER,
Die hochsprachliche profane Literatur der Byzantiner (Munich 1978) II, 455-456; G. OsTrO-
GoRrsky, History of the Byzantine State (Oxford 1968) 244 and note 2.

241 The treatise written by Philotheos (a. 899) under Leo VI records these holidays (see also
note 246 below). One might argue that the holidays in the treatise were introduced by Leo VI
(886-912) after the promulgation of the Basilika early in his reign; however, several of these holi-
days are known to have been introduced by the time of Basil 1(867-886) under whom the Basilika
was compiled: the Dormition of the Theotokos (15 August), the Annunciation (25 March),
the Exaltation of the Cross (14 September). See BEck, Kirche, 260-261, for the origins of these
holidays. For the date and composition of Philotheos’ treatise see O1xkoNomipEs, Leslistes de pré-
séance, 65-72.

%2 B.7.17.23: It is missing from the holidays in Philotheos’ treatise.
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the Basilika and does not add to them.**® Therefore, none of the holidays
known to have been introduced since the compilation of the Basilika is to be
found in the Ecloga Basilicorum. This applies, for instance, to the commemora-
tion of the Church Fathers Athanasios, Basil, Gregory Nazianzenos, Gregory of
Nyssa, John Chrysostomos, Cyril and Epiphanios, introduced as holidays by
Leo VI.?* Like the Basilika, then, the Ecloga Basilicorum does not aim at pro-
ducing a definitive lists of recess-days and thus, although it is much closer to
Manuel’s calendar in date, it cannot be used to determine the nature and extent
of Manuel’s cancellations.

In contrast to these legislative collections, the ceremonial books of Philo-
theos and Constantine Porphyrogennetos do, on the whole, reflect contempo-
rary practice of the late ninth and mid-tenth century. Philotheos’ treatise (899)
on the hierarchy to be observed at imperial banquets provides in principal an
exhaustive list of the feasts of the year at which banquets are given, beginning
with December.>*® Philotheos describes the protocol for the basic Gospel cycle
feasts*® and a few others commemorating the Exaltation of the Cross (14 Sep-
tember), John the Theologian (8 May), and the prophet Elias (20 July). To
these, Constantine Porphyrogennetos’ Book of Ceremonies of the mid-tenth
century adds holidays for martyrs and other saints.”*’ However, although the
list given by Constantine Porphyrogennetos is larger than that of Philotheos, it
still contains nothing like the number of holidays in Manuel’s novel. Missing
from it are days commemorating the Apostles, Church Fathers, many martyrs,
Gospel cycle feasts, and anniversaries of the translation and deposition of
relics.

S Bel. B.7.17.2, 3, 8, 9, 10, 13, 18, 22 esp. Ecl. B.7.17.9.

4 N. 88: NoarLLes/Dan (as in n. 167), 293-294.

245 OmxkonNomipEs, Les listes de préséance, 165 ff. The ceremonial treatises of Philotheos,
Constantine Porphyrogennetos and Pseudo-Kodinos begin their descriptions of protocol in
December, with Christmas, unlike liturgical books which follow the indiction cycle (September-
August). Philotheos’ explanation of his starting-point is that with Christ’s birth the beginnings
of divine ‘grace became apparent in the world; the emperor imitates Christ’'s appearance
among men by holding a banquet (O1konomiDES, Les listes de préséance, 165, 17-22). See also
Constantine Porphyrogennetos, De cerimoniis, ed. Reiske, 35 ff. and the commentary by
A.Voor, Constantin VII Porphyrogénéte, Le Livre des cérémonies (Paris 1935, repr. 1967)
I (commentary), xxii-xxiv. For Pseudo-Kodinos, ed. ]. VErpPEAUX, Traité des Offices (Paris 1966)
189 ff.

M8 O1koNOMIDES, Les listes de préséance, 165-225: Christmas, Epiphany, the Purification of
- Christ (2 February), Easter and other moveable feasts, the Transfiguration (6 August), the Theo-
tokos’ Birthday (8 September), Annunciation (25 March) and Dormition (15 August).

7 De cerimoniis, ed. Reiske, 121; 136; 559-560; 562: Demetrios, the Archangel Michael, the
Forty Martyrs, Cosmas and Damian (1 November and 1 July), Panteleimon; besides these saints,
John the Theologian, Prodromos (Decapitation), Basil of Caesarea.
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There are some indications that the discrepancy in the holiday calendars
of Constantine VII and Manuel should be attributed to omissions in the former
rather than additions made in the tenth to twelfth centuries. While new holi-
days could always have been introduced, for instance on the occasion of the
foundation of a church or the translation of relics,® the recess-days in
Manuel’s calendar not found in earlier lists do not belong to this category of
holy day but rather are days commemorating individual Apostles and saints.
The holiday of most recent introduction to Manuel’s calendar would seem to be
the translation of the relics of Gregory the Theologian (19 January), dating from
the reign of Constantine VIL.**° The presence of holidays in Manuel’s novel not
found in earlier lists could of course be attributed to ‘revivals’ of days which had
ceased to be observed as recess-days but were reintroduced as holidays in
the period between Constantine VII and Manuel. However, a more likely ex-
planation is that the greater number of these days were already holidays in
Constantine VII’s time but were not included in his ceremonial book. For some
days this can be stated with certainty: the commemoration of the Church
Fathers, legislated by Leo VI.”* These holidays might have been left out of the
Book of Ceremonies because they were of less importance for the ceremonial of
the imperial court than events in the life of Christ, deonotixai toptai, around
which the ceremonial treatises were organised.”"

Although, then, the ceremonial books contain fewer holidays than Manuel’s
calendar and thus do not help to estimate the scale of the emperor’s cancella-
tions, they do mention some holidays not found in his list. Among these are: the
Broumalia, or name day celebrations of the emperor in late November, early
December;?*? the anniversary of the foundation of Constantinople (11 May);***
the Baptism or Immersion of the Cross (1 August).?** However, because of the

48 Por example, the holiday commemorating the Cross in the palace built by Romanos
Lekapenos (920-944): De cerimoniis, ed. Reiskg, 532-535; R.Jan1n, Constantinople byzantine
(Paris 71964), 127-128; the translation of the hand of Prodromos (7 January) under Romanos I
and Constantine VIII (961-963): Synaxarium Ecclesiae Constantinopolitanae, ed. H. DELEHAYE
(Propylaeum ad Acta Sanctorum Novembris, Brussels 1902), s.v.: 7 January.

#° DELEHAYE, op. cit.: 19 and 25 January.

20 See note 244.

%1 Qee note 245.

%2 Philotheos: OIkONOMIDES, Les listes de préséance, 223, 26-225. This holiday was renewed
by Constantine Porphyrogennetos: Theophanes Continuatus, ed. I. BEkker (Bonn 1838), 456,
21ff.; De cerimoniis, ed. ReiskE, 600, 13-607; KoukouLes (as in note 227) IIf1, 25-29; 36-38.

8 Oikonomipis, Les listes de préséance, 215, 9-11; De cerimoniis, ed. Reiskg, 340-349;
G.Dacron, Naissance d’une capitale: Constantinople et ses institutions de 330 a 451 (Paris
1974), 37-42.

2% De cerimoniis, ed. REISKE, 538-541; Mareos, Le Typicon de la Grande Eglise (as in note
229), I: 1 August.
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paucity of references to holidays in sources, it is not possible to determine
whether Manuel was responsible for removing these days from the holiday
calendar of Constantinople or whether they had ceased to be celebrated before
his time.?*®

Other holidays mentioned by Philotheos and the Book of Ceremonies, and
not in Manuel’s novel, are more likely to have been discontinued before
Manuel’s time because of their dynastic associations which would have lost
their significance with the change in ruling family:**® enkaenia of the New
Church built by Basil I, 1 May;**’ the 5-day commemoration of the prophet
Elias, extended from 1 day to 5 because of the association of this feast day with
Leo VI's release from internment on 20 July 886;%® St. Diomedes, 16 August,
associated with Basil’s accession to the throne;** the memory of the emperor
Basil I, 29 August.®

In comparison with these ninth and tenth century holiday lists, Manuel’s is
conspicuous for its lack of days devoted to events in the life of the emperor, his
ancestors, the city and its churches. Also not represented in Manuel’s calendar
are holidays commemorating deliverance from plague, earthquake or enemy
attack. These lacunae could be indications of the kinds of holidays Manuel
removed, but it is impossible to be more precise.”® Likewise, the scale of his
cancellations cannot be determined. It may be that the reductions were mainly

%5 "There is ambiguous evidence in Russian chronicles concerning the celebration of the feast
of the Cross (1 August) as late as ca. 1163-1164. See the discussion by GRUMEL, Regestes N. 1054,

6 An exception is the ‘Union of the Church’, a day commemorating the end of the schism in
the Church created by Leo VI's fourth marriage, celebrated from 920 and marked by a procession
(De cerimoniis, ed. ReiskE, 186-187), and the reading of the tépog tfic €évioews on the second
Sunday in July each year. This day, although closely associated with Leo VI and Constantine VII,
continued to be commemorated in the 12th century and later, because it celebrated the restora-
tion of peace to the church. See N. Oikonomipes, Leo VI and the Narthex Mosaic of Saint Sophia,
DOP 30 (1976), 153-172, esp. 170, with references. As the Union of the Church was always cele-
brated on a Sunday, a holiday in any case, it does not appear on Manuel’s calendar.

57 OkonomipEs, Les listes de préséance, 215, 1-8; De cerimoniis, ed. REIskE, 118-121; 189;
Janin, Ld géographie ecclésiastique de V’empire byzantin III (Paris 1969), 361-364.

28 O1koNoMIDES, Les listes de préséance, 215,17 — 219,11 and note 252 (p. 215); De cerimoniis,
ed. RerskE, 114-118: a note claims that Basil I introduced the feast for the prophet Elias; see also
Vocr (as in note 245), I (commentary), 130; 133.

%% OonomipEs, Les listes de préséance, 221, 10-19; Theophanes Continuatus, ed. BEKKER,
223-224; JaNin, op. cit., 95-97.

260 O1ikoNomipEs, Les listes de préséance, 221, 10-19.

%! One holiday mentioned in connection with Manuel’s reign and absent from his calendar is
that of the Holy Notaries, saints Markianos and Martyrios (25 October). According to Balsamon,
the patriarch Loukas (1156-1163/70) suppressed the unseemly behaviour of the notarial students
on this feast day: Rh.-P. I, 451-452; GRUMEL, Regestes N. 1093. Was this a holiday for the courts
or only for notaries?
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in the ‘partial’ holidays, the creation of half-holidays from whole ones. In
any case, Zachariae von Lingenthal’s deduction that before Manuel’s promul-
gation of the novel there were scarcely 156 days in the year available for court
sessions, attributing to novel III a large role in holiday reductions, must remain
speculative.”®

v

In novel IV(Siétaype, 1. 150-151) on wilful murderers and their punishment,
promulgated in April 1166,”% the emperor Manuel makes his starting-point a
novel of the emperor Constantine VII Porphyrogennetos, whose legislation on
asylum in the church for killers had led to abuses which Manuel attempts to
check. The background to Manuel’s novel, the specific case which brought the
need for new legislation to his attention, is related by the contemporary canon-
ist Theodore Balsamon®®* whose account contributes to our knowledge of the
problem which the crime and its regulation posed in his time.

The long prooimion which constitutes approximately one half of the entire
novel is divided into two parts: the scriptural evidence (Old and New Testa-
ment) with regard to murder and asylum, as well as that of the older civil law
(1. 10-40), and a summary of Constantine VII’s novel, with a description of the
ways in which it was misused (1. 40-82). An announcement of the emperor’s

aims in promulgating new legislation follows (11. 89-92), and serves to link the
" prooimion to the dispositio.”®

The prooimion, in effect, provides a sketch of the history of legislation on
murder and reveals the position of Constantine’s novel within this context. The
examples of murder from the Old Testament illustrate that immediate retribu-
tion is visited on him who undertakes a killing. An allusion to Christ’s words
confirms and reinforces this evidence, while the testimony from the older civil
law leaves no doubt that the murderer is considered unworthy of being spared.
Civil law, like Mosaic law, barred him who killed deliberately and wilfully from

2% 7 acHARIAE, GORR, 362-363, connected the statement in novel II (11. 40-43) that judges
should be in session atleast 3 times per week (3x52=156) with the reduction of holidayslegislated
in novel III, and concluded that the latter was promulgated in order to make 3 sessions per week
possible. However, the context in which the number of sessions is stipulated in novel Il is that of
the judges’ ‘negligence’, and not that of official holidays which make it impossible for courts to
convene.

%% DSLGER, Regesten N. 1467.

264 Rh.-P. IV, 237; GRUMEL, Regestes N. 1071; see below, pp. 197, 202-203, for a discussion of
the passage.

2 See HuUNGER, Prooimion, 178-179.
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the help afforded by sanctuary (1l. 32— 38).2% All the sources quoted act as a foil
for Constantine VII's novel which stands alone in its affirmation of the right of
asylum for murderers. The ‘confrontation’ of the authority of holy and human
law with Constantine’s law occurs in the transitional sentence ‘AAL’ 6TL pév ...
ITepi 82 (1L 391f.).

These introductory lines, then, expose the igolation of Constantine VII's law
in the face of scriptural testimony and that of the older civil law. Constantine
VIT's (944-959) undated novel (Coll. I, N. 11),” in confirming the church’s
right to grant asylum to murderers, did indeed mark a departure from previous
legislation.”®® Although the right of asylum had been recognised and regulated
by civil law from the fourth century,”® Justinian had expressly denied several
criminals, including the murderer, help from this source, arguing that it was
given by the law ‘not to those who commit injustice but to those who are the vic-
tims of injustice’.?”® Constantine’s legislation supposedly arose from the need to
reconcile this law of Justinian with the privilege which the same emperor was
said to have given the Great Church when he built it, granting asylum to mur-
derers in that church.””* Constantine discussed the problem of Justinian’s

266 The prooimion, as well as the rest of the novel, is concerned with the wilful (¢x06010¢), not
the involuntary (&xo6010¢), killer for whom Mosaic law did provide sanctuary: Exod. 21.13; Num.
35.10; Deut. 4.41-42,

2" DSLGER, Regesten N. 677.

268 For the ‘background’ to Constantine’s legislation ses two letters of Arethas, archbishop of
Caesarea, addressed to Leo VI and the magistros Kosmas at the beginning of the tenth century,
in which the problem of asylum for criminals, and killers in particular, is discussed. These letters
show that the questions, which criminals should be given asylum and what immunity they should
receive, were very much open ones at that time: L.G. WESTERINK, Arethae Archiepiscopi Caesa-
riensis Scripta Minora I (Leipzig 1968) no. 29, pp. 257-259; no. 30, pp. 260-264; text, translation
and commentary in K.D. TRIANTAPHYLLOPOULOS, Avéxdotog nepl agvAiag éniotodn tol Apéda
npdg Abovia Tov Zogpdv, lehonovwnowxé 5 (1961), 1-20; Ipem, ‘Erinvixel Nopxai Tdéa év
16 Bulavtivg nowind duaiy, "Apyelov Tduwtinod Awaiov 16 (1953) (Festschrift Fr. Prings-
heim), 172-183. For an analysis and dating of the letters see P. KARLlN-HAY'rER, Aréthas et
le droit d’asile, Byzantion 34 (1964), 613-618 (repr. in Studies in Byzantine Political History
[London 1981}).

%9 OT 9.45.1 (a.392); 9.40.16 (a.398); 9.45.3 (a.398); 9.45.5 (a.432). Beck, Kirche, 75;
ZacuARIAE, GGRR, 326-330; E. HErMAN, Zum Asylrecht im byzantinischen Reich, OCP 1 (1935)
204-238; J. Kotsones, Acviov, OHE, III (1963), 432-434; Troianos, ‘O «IlowéArog», 3-6.

2 Nov. 17.7 (a.535). For the point of view that Justinian’s prescription forbidding killers,
adulterers and rapists asylum was not overturned by the prescription in the Ecloga on asylum
(17.1), see Trotanos, ‘O «Ilowéiiog», 4.

"1 The question of Justinian’s privilege for the Great Church is problematic. There survive
two chrysobulls for this church ascribed to Justinian: LEuncravius, IGR, 72; CE. ZACHARIAE A
LINGENTHAL, ed., Imp. Iustiniani Novellae ... 1 (Leipzig 1881), XI-XIII; M. AMELOTTI and
L.MiGLIARDI ZINGALE, Scritti teologici ed ecclesiastici di Giustiniano (Milan 1977), 203-205;
207-209; Prochiron auctum, 39.249. However, these chrysobulls, whose authenticity is in doubt
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seemingly contrary statements in novel 10%’2 which can be seen as laying the
foundation for novel 11.*”® In this law he resolved to replace the severity of the
former legislation (Justinian’s novel 17.7) with the benevolent censure of the
ecclesiastical laws, accepting asylum for murderers. Constantine did not name
the Great Church expressly as the place of refuge for murderers; rather he
seems to have extended to the church in general the right to grant asylum to
killers.””* However, all later summaries of his novel and references to it, includ-
ing Manuel’s (1l. 41-42), specify the Great Church in connection with Constan-
tine’s law on asylum.?”

The summary of Constantine’s novel (Il. 43-53) retains some of its images
and language®”® but departs from it in its account of the punishments stipulated
by Constantine. In novel 11 Constantine distinguished between two degrees or
categories of intentional (éxo0o10¢) murderer, the one who kills without preme-

because of their irregular transmission, do not contain the right of asylum for murderers which
Constantine VII's novel discusses. Either the chrysobulls as we have them are corrupt or the pro-
nomion to which Constantine refers was a forgery. Certainly no other source mentions it.
Although Arethas discusses the prominent position which the Great Church had with regard to
agylum, he ascribes this to an old tradition, not an imperial privilege: see note 268 above, and
‘WESTERINK, op. cit., 257.

%72 Coll. M1, N. 10: Zzeros, IGR I 230-231; DSLGER, Regesten N. 676.

%78 The lemmata to novels 10 and 11 gjve the impression that while novel 10 disavows asylum
for murderers, novel 11 accepts it. See DOLGER, Regesten N. 676, N. 677, and Zacuariag, GGRR,
345-346, whose interpretations of the novels appear to have been influenced by the lemmata.
However, if one disregards these, novel 10 can be understood to accept asylum, particularly in the
case where the confession to the crime is made voluntarily (¢xovoiwg). Furthermore, I would sug-
gest that novels 10 and 11 were originally one novel. Later sources always refer to one novel by
Constantine VII on agylum, yet mention points not made in novel 11: i.e. that asylum for murder-
ers was granted with respect to Hagia Sophia and that asylum was given to murderers who con-
fessed voluntarily. For these points see Garidas’ scholion 2 to B.60.39.3: 6 yodv du& @ovixdv
EyxuAnpa tij o0 Ocoll peydAn éxxAnoia npoogeiywv ... gl 82 éxovoiwg Enpate, xal Exovoiwg
npdg TV petdvorav AADev, ... pudpuifeton 88 tf) w’ veapd Setafer tob Paciréwg Kwvotav-
tivov 10U [lopgupoyevviitou; similarly, the Ecloga Basilicorum on B.6.3.28+31+33. Asboth these
points are contained in novel 10 (see note 272), it might be more useful to regard novel 10 as a
prooimion to novel 11. However, final judgement on the matter must be reserved until a new
edition appears.

™ The Great Church is not named in novel 11 but only in novel 10 in connection with Justi-
nian’s privilege for that church (Zeros, IGR I 230, 9-12). In novel 11 Constantine speaks in
general terms of ‘the great and holy privilege of the churches’ (Zepos, IGR I 233, 11-12) which his
legislative solution maintains, and appears not to have intended to grant asylum for murderers
only in the Great Church. ’

5 Garidas scholion 2 to B.60.39.3; Ecloga Basilicorum B.6.3.28431+33 (see note 273);
Attaleiates, Ponema, Appendix I, f§; Synopsis Minor, ®, 28.

%76 Compare, for instance, 11, 44-45: Tepwooteiv ... tredéfato with Constantine’s expression
(Zeros, IGR I 233, 25-27): 11.46-47: tov aderguedv ... Odvatov with Zepos, IGR I 234, 22;
11. 47-48: anoxeipeobor navTwg ... tolc povayolg Eyxatareyéviag with Zeros, IGR I 234, 23.
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ditation and he who commits a premeditated murder,””’ a distinction Manuel
also observes in his legislation (11. 94-95; 111). Constantine did not include a
discussion of the person who kills ‘unwittingly’ and ‘by mistake’ because, as he
explained in novel 10, such a person has nothing to fear from the law concerning
murderers, nor does he need asylum.”®

The punishments Constantine applied to each of the two categories of
murderer are recorded in Manuel’s novel (1l. 43-50) in a simplified form which
is not completely true to its source: exile for life from the place where the killing
took place, for the person who murders without premeditation; life-exile and
the tonsure for life, after other penalties have been inflicted, for the murderer
with premeditation. This summary of the punishments differs from Constan-
tine’s novel on one main point: it refers to ‘other penalties’ (1. 49) only in
connection with one category of murderer, he who kills with premeditation
(11. 45-49), while Constantine’s novel stipulates that both categories of killer are
subject to other penalties. Manuel does not give details of these but says they
are to be found in novels issued on these matters. Constantine’s novel is, to my
knowledge, the only surviving legislation on the question®”® and, according to
his novel, the other penalties were loss of all property™ and loss of the right to
exercise office and to hold a title.”® The property was not confiscated by the fisc
but was divided into three parts, one for the children of the criminal, one for the
monastery (in the event that the murderer took the tonsure), and one for the
wife and children of the victim. If the murderer did not enter a monastery,
the wife and children of the victim were to receive two-thirds of the murderer’s
property.282

27 7epos, IGR 1 234, 25-28: todg 88 §AAWC éxovaiwg pév dvnpnxrdtag, Tponeteie 68 xol
ovvaprayij droyiotov Bupol, ov pedétn xal mporapaoxevi xai tpoPfoviiolg té tfi¢ marpoviag
tmderllapévoug; 234, 20-22: ATV tod¢ pév neplovoia xoxieg pedétnv Depévoug v 1ol nanaiov
ooy kol a0TO toUTo TPOEVTPETIOAPUEVOUC XYl TAPUOHEVATAUEVOUC.

218 Zepos, IGR 1231, 3-4: 6 pév xotd &yvoiay govebwv ... See notes 285, 313 and p. 201. Fora
category of killer between dxo0o1o¢ and éxolo10g, see Garidas’ scholion to B.60.39.3 (dxobow0¢
£yybc &xovoig) and Balsamon on canon 13 of Basil (poveic £éxovoloaxoiolor): Rh.-P. IV, 133.

" The Peira (66.14) refers to a novel which had its origins in old laws (&% TeACGY VOpWVY
g dpoppd deEapévn), prescribing punishment for the murderer with regard to his property.
The legislator is not named and asylum is not mentioned but the measures for the division of the
property of the murderer are the same as those given in Constantine’s novel. There may have
been older legislation concerning the division of the murderer’s property which has not survived
but which Constantine used in his novel, applying it also in the case of the murderer who obtained
asylum.

0 7gpos, IGR I 233-234: B".

! Zeros, IGR 1234, 16-19.

%2 On the question of the property division, see M. A. TourtocLou, TO @ovixdv xed 4
amolnpinoic Tob naddvroc (Athens 1960), 23-53. His study deals with Constantine’s novel in
some detail.
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In Constantine’s novel the only difference in punishment inflicted on the
person who killed intentionally but without premeditation, and the murderer
with premeditation, lay in the taking of the tonsure - optional for the former but
enforced in the case of the latter.?®® However, the summary of Constantine’s
punishments in Manuel’s novel gives another impression of these, assigning a
much heavier penalty to the murderer with premeditation than Constantine’s
legislation contains. Other commentators on Constantine VII's novel such as
Garidas, writing under Constantine Doukas (1059-1067) and the anonymous
compilor of the Ecloga Basilicorum (c. 1142) understood the ‘other penalties’ as
applying to the first category of murderer if not also to the second.” The rea-
son for Manuel’s different account is not clear. What is more, it is not only in his
summary of Constantine’s novel that Manuel refers to more punishments for
the murderer with premeditation. In his own regulations as well, the emperor
assigns property penalties only to this category of murderer (1l. 126-130).

As Manuel remarks (1l. 50-53), Constantine VII failed to mention those who
commit murder but do not seek asylum in the Great Church. He surmises that
Constantine intended these men to be punished with the full weight of the law.
The civil law on killing, as recorded in the Basilika (60.39.3.5), did not make a
distinction between the degrees of wilful murder - unpremeditated and pre-
meditated murder — with regard to the punishments it exacted, but rather was
applicable to all murderers (Gvdpo@dvor), so long as intention to kill was pres-
ent.” This law did, however, exact a different punishment in accordance with
the social position of the criminal.”® For the entimoi the penalty was exile and
confiscation of property, a punishment characterised as a capital one, involving
loss of rights as a citizen, as well as loss of property to the fisc. For the euteleis
the punishment was death.”® A comparison of these punishments with those

283 7Zepos, IGR 1 234: v/, also 233,37 -234,3.

%4 Scholion 2 to B.60.39.3: xai tod¢ pév Tpometeia govedoaviag ol xataveyxiel Tdv povipn
Biov EAéoDon, dewpuyia 68 xataxpivel xai atipie, xoi dpoupéoel TV Tpoadviwv: todg ot éx
npoPouriov xai perétng @ovedoavrag xol Exovrag Evdier T0 povayixdv oxfipa xal eig povooth-
prov euParrer tap’ drov Tov Tii¢ {wiic xpdvov avtol. Ecloga Basilicorum, 6.3.28+31+33: i pév
xetd mpoméTeiay, ovx Gvayxdlovral &moxapiival, dewpuyie 08 xoataxpivovtal xal datpic
wal G@oipéoel v npoodvtev xadunofdiiovral, £l 68 £x tpoPoviiov kol pedétng TOV povov
ttédeaay, abv 10ig dvetépw prndeioaig towvaic xai eig povaotiiplov dxovreg épPariovra; also,
Attaleiates, Ponema, Appendix I, 1f*; Synopsis Minor, ®.28; Armenopoulos, Hexabiblos, 6.6.4.

2 The law concerning murderers, lex Cornelia de sicariis, required evidence of malice or
intention to kill: B.60.39.5, 13, 17.

%8 On unequal punishment according to social status see M.A. TourToGLou, Kowwvixai
Twveg emdphoeig éni 10 Pulavrivov dixaov, ‘Eretnpic tob xévipouv £pelvng tfig iotopiag Tol
‘EAlnvixol Swxaiov thig¢ Axadnpicg Adnvidv 12 (1965) 163-198, esp. 170-171; 186-187.

%7 B.60.39.3.5: ‘H mowd 1 xatd &vdpopévev, &ni uiv tdv évripwv meploplopds éom xed
tedela Sfjpevorg: éni 88 thV ebteddv, Eiper xal dnpioig droPfAndfiver
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in Constantine’s novel reveals considerable advantages for the murderer who
obtained asylum, especially in the case of the euteles whose life was saved by
asylum. For the entimos the advantage was also great since at least a part of his
property could remain with his family, instead of being confiscated.?®®

The difference in the punishments provided by Constantine’s law and the
penalties for murderers in the older Roman law helps to explain how Constan-
tine’s novel, far from acting as a deterrent, practically became a license to kill.
In the passage describing the effects of Constantine’s law (1l. 54-60), Manuel
reveals his attitude toward asylum for wilful murderers and the legislation
which had enacted it. He indicates that the compassionate treatment of the kil-
ler, which Constantine’s law made possible, is inappropriate; those who kill
intentionally are not deserving or needful of mercy (Il. 60-62). This attitude,
which was expressed in the opening lines of the prooimion through the citation
of the scriptures and civil law, is here reiterated in the context of the results
which Constantine’s legislation produced.

The relatively weak penalties in Constantine’s novel are further weakened
by their inadequate or even non-application. In his exposition of the abuses of
his predecessor’s legislation, Manuel blames both civil and military officials
(archontes) in the themes.”™ One of the basic penalties for the murderer in
Constantine’s novel, life-exile (dewpuyia), is being totally disregarded (1. 63 ff.).
Constantine had intended this not only as a punishment for the killer but also
as a kindness to the dead man’s family, to lessen their pain and to prevent the
possibility of further killings in revenge.?®* However, the corrupt state of the
archontes, of which Manuel has cause to complain in another novel,”®' makes
them indifferent to catching the murderer or ensuring that he is sent away from
the scene of the crime. They go so far as to help the killer obtain asylum in the
Great Church.

%88 For the significance of the reduction of the punishment from neplopiopds (B.60.39.3.5) to
£fopia (&ewpuyia) in Constantine’s novel see B.60.54.14: TloALh Swagpopd eEoplag xui nepiopi-
opob: 0 pEv yip meproplopds xal thv notiteiav kol thv ovoiav &ndiier N OF e€opla Exdrepov
@uAdttel, el pf i6uxdg dnuevdii; TourtocLou, T @ovixdv (as in note 282), 45-46. .

%8 In this novel, the word 9&p« is used both in its technical sense, as an administrative unit
(11.66, 71, 93) and as a synonym for érapyia and yGpe, the province as opposed to the capital
(1. 106). See the discussion of the term by H. GLykaTZI-AHRWEILER, Recherches sur I’admi-
nistration de Uempire byzantin aux IX°-XI° siécles, Bulletin de Correspondance Hellénique 84
(1960), 78-79 (repr. in Etudes sur les structures administratives et sociales de Byzance
[London 1971]).

20 Zepos, IGR 1 233: o”.

B! Ooll. IV, N. 65: Zepos, IGR I 387-389; D6LGER, Regesten N. 1380, also quoted in a pros-

tagma of Isaac II: J. DarrouzEs, Un décret d’Isaac II Angélos, REB 40 (1982) 147-149.
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Manuel implicates the church as well in the bad or non-application of Con-
stantine’s punishments. In two instances (Il. 57-58; 78-80) his comments can be
read as hints that something has gone wrong, although he does not always
accompany his remarks with details. Constantine had prescribed that the
church apply its penalties (epitimia) first, before life-exile and the other civil
punishments.”? Manuel implies (ll. 56-58) that the matter never goes beyond
the church. The murderer, having received his ‘letter of pardon’ (yp&ppe
ovpmadeiac)®® from the church, returns home. This sequence of events is
reflected in a formula nepl povéwg which survives in fifteenth-century manu-
scripts but reflects to some extent practice of an earlier time.”* The formula
describes the procedure for assigning penances to a murderer who has sought
asylum in Hagia Sophia. After making his confession, the murderer receives a
document (ypé&ppe tév émttipiowv) in which his penances are described. Accord-
ing to the formula, the document was to be given by the penitent to someone
who could read, so that he could be reminded of his penances. But it had an-
other function as well; it contained a warning to civil officials and relations of the
victim not to interfere with the murderer in any way but to allow him to carry
out the penances to save his soul. The document or letter is said to have been
given to him for security (gig &opérerav).”® The presence of the warning to offi-
cials and relations in a formula shows to what extent this procedure was taken

for granted.

Two patriarchal documents from the year 1059 give further evidence for

the practice outlined in the formula. The cases described in the documents con-
cern a slave and a priest who had sought asylum in Hagia Sophia and confessed
to killing, or inciting others to kill. The documents issued by the patriarch con-
tain references to the ecclesiastical penalties to be applied to the murderers;

2 7gpos, IGR T, 233: o”.

29 For examples of such documents, issued by patriarchs, but in contexts other than asylum
cases see GRUMEL, Regestes N. 826 (a. 1019), N. 894 (a. 1064-1067).

2 A Paviov, Grecheskaia zapis o tserkovnom sudie nad ubiitsami, pribiegaiushchimi pod
zashchitu tserkvi, VV 4 (1897) 155-159. The formula is also contained in Lesbiacus
Gymn. Mytil. 7, £.278r-279r and Athous Iviron 290, f 390v-391r. Darrouzis, ‘Ogeine,
330-331, sees similarities in the procedure described in the formula and two eleventh-century
sources.

29 pavLov, op. cit., 158-159. The recipient of a document issued ei¢ &ogaAeiav could use itin
his defense in court: see F. DSLGER, Aus den Schatzkammern des heiligen Berges (Munich 1948),
283f.

2% Snueiopa ouvedikdv mepl dodAov eyxAnpativol: Rh.-P. V, 48-49; GruMmeL, Regestes
N. 887; Darrouzis, ‘Opoixia, 489. Ilepi 100 povedoavrog iepéwg, xal nadorpedévrog, Rh.-P. V,
49-50; 571-572; GrRUMEL, Regestes N. 888.
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in addition, however, they include a clause about the immunity of the men from
bodily punishment or any injury at all.”’

In these cases, the punishment of life-exile does not appear to have been
enforced. On the contrary, the murderer would seem to have returned to the
scene of the crime with the letter from the church as a surety. The formula and
the two patriarchal documents indicate that from the church’s point of view
asylum for the murderer included protection from physical and material
punishments. As a justification for this behaviour the church could provide the
argument, expressed in an eleventh-century patriarchal document, that the
criminal who managed to reach the holy precinct was freed from every responsi-
bility and injury - néong dguiow abtovg Evoyfic kol xax@doew — because his
arrival could not have been accomplished without divine providence and safe-
keeping (o0x &vev Deiag npovoing xui cwtnpiag).?*® Manuel’s account implies
that the practice was more common than exceptional. This he seems to blame
on the church as much as the civil officials.

Manuel’s second reference to the church (1l. 78-80) in his exposition of the
abuses of Constantine’s novel should be read in connection with a passage in
. Balsamon’s commentary on canon 74 of Basil the Great, where Balsamon
quotes a sentence from the novel (l. 78 ff.: mepi 8¢ &V ywopévwv).? In his
commentary on the power of bishops to bind and loose, Balsamon relates the
specific case which, it is said (Aéyetar), caused the emperor to promulgate his
novel on murderers. The case was that of a soldier who had committed a mur-
der and had been absolved in writing (£yypaow¢ &bwwdévroc) by a bishop after
an inappropriately short time. When the emperor learned of it, he requested of
the patriarch Loukas a synodal examination of the matter. The passage, then,
in the novel in connection with which Balsamon relates the soldier’s case is pro-
bably a veiled criticism of the way in which epitimia are assigned to murderers
in the Great Church, and are administered.

" Rh.-P. V, 49: IIpdc dmotponiiv obyv ... THc Te vouxdig £ni 10ig TooiTOIC X0l Srxaiag dmo-
tolpiag, Tob undapde ebbivesbal owpating Davitew, pufte piv nnpedlecto, i Tipwpeiotal nap’
£1€pou TPoodTOoL TOV Exdedopévov AnpfTpiov, EyYpden T Swwplopéve ExxAncieoTing el ... ;
Rh.-P. V, 50 (and 572): "Qote d &vetov pévewv adtdv, dvinapdy e xal dvennpéaotov, td TapdV
xaDolpeTindv ypappe ypaeiival xai dUnoypaefival npoetpéPoauey ... The Pavlov formula, as well
as these two patriarchal documents, specifies that the man who has been given asylum is to
remain &vennpéaotog, free from injury or vexation. ‘Enfipewe is usually found in the context of
harassment from provincial officials: see F. DOLGER, Beitrige zur Geschichte der byzantinischen
Finanzverwaltung (as in n. 215), 61. See also note 295 above.

2% Rh.-P. V, 49 (and 571); GruMEL, Regestes N, 888,

%% Rh.-P. IV, 236-238; GruMEL, Regestes N. 1071.



198 R. Macrides

The description of abuses closes (1. 82-89) with a lament on the deplorable
crime rate in the Byzantine empire. Manuel compares the situation with that to
be found among peoples who have no holy law to act as a deterrent, and yet
commit very few crimes of killing. The allusion to the superior virtue of the
‘noble barbarian’, a theme which occurs also in novel III, serves to highlight the
shameful discrepancy between the behaviour of the Byzantines and the less
civilised £0vn.>

The first measure Manuel legislates (1. 93-102) is one which aims at limiting
the benefits of asylum to as few murderers as possible. This is in keeping with
the attitude expressed in the prooimion, that murderers do not deserve the
benevolent treatment which asylum provides. The emperor restores the
empbhasis to apprehension of the criminal and provides for better detection of
the crime by threatening civil and military officials with the punishment for
treason®”* should they be found not doing their best to catch the murderer
(11. 100-102). The apprehended criminal is to be subjected to ‘physical and
material punishments’ (Il. 99-101) which, according to Balsamon, were the
penalties recorded in the Basilika (60.39.3.5): exile and confiscation for the
entimoi, death for the euteleis.*”® That punishments for the same offence might
differ according to social status in Manuel’s reign also is shown by the discre-
pancies in penalties for entimoi and euteleis in Manuel’s edict of 1166 which
was carved in marble and displayed in Hagia Sophia. 33 It seems, however, that
the death penalty stipulated in the Basilika for the euteleis would not have
been executed under Manuel. In an oration to the emperor, Eustathios, metro-
politan of Thessalonike, states that Manuel commuted sentences of execution
to mutilation.*** Eustathios’ statement finds support in novel II, where Manuel

3 See novel I, 11. 97-102. For the ‘noble barbarian’ theme in other sources see Nicholas
Mystikos, letter no.32, 11.217-220: edd. R.J.H.Jenkins and L.G. WesTERINK, Nicholas ],
Patriarch of Constantinople, Letters (Washington D. C. 1973); Michael Attaleiates, Historia, ed.
I. BEKKER, (Bonn 1853), 197, 4ff. and later Byzantine authors discussed by L SEveENko, The De-
cline of Byzantium seen through the eyes of its Intellectuals, DOP 15(1961), 180-181;S. Vryonis,
Jr., The Decline of Medieval Hellenism in Asia Minor and the Process of Islamization from the
Eleventh through the Fifteenth Century (Berkeley 1971), 409-411.

31 B 60.36: death, and confiscation of property; ZacHariaE, GGRR, 336-337.

32 Rh.-P. IV, 116. Basil I's novel (a. 996) (Zeros, IGR 1, 270: ¢’; DOLGER, Regesten N.783),
altering the unequal punishment by making the entimoi who murder also liable to the death
penalty, does not seem to have been observed in Balsamon’s time.

393 For the text see C. Manco, The Conciliar Edict (asinn. 1), 317 ff,, esp. 329,191 - 330,195.
See also above, p. 101, for a discussion of the edict.

3% Seor. Y. 11. 10, f. 42v: &AA’ éxeivo xal Savarov Piigov tEevEyxol &v Etepov, olitw Suoxivntog
eig wédog Dupol ag Evia ypeia Toufig t& [...] td fimov, kol tAnys) cdhepovt petpraew Ty eig
Davoarov éneEédevow, nai ov #der tpavpati[{buevov] aneAlelv, Abyolc cwppovi{buevov.



Justice under Manuel I Komnenos 199

mentions the severe sentences pronounced by judges; mutilation is named but
not execution.*”®

The role of the eparch here (11. 97-100; 108-110), as in novel II, is that of
filling in for the emperor in his absence from Constantinople, ensuring that the
apprehended murderer is jailed, awaiting sentence, and sent into exile. These
functions have more to do with the eparch’s policing and administrative role in
the capital than with the judiciary capacity he is known to have exercised until
the eleventh century as head of a court.>*

The measures prescribed in the rest of the dispositio (1. 102 ff.) concern pro-
cedure in the event that a murderer has eluded the authorities and obtained
asylum in the Great Church. Manuel’s concern, in such cases, is to ensure that
the punishments laid down in Constantine’s novel are exacted. With one impor-
tant exception (Il. 111 ff.), Manuel follows Constantine’s regulations but gives
more explicit instructions about the manner in which the penalties are to be
applied, thus leaving less room for the abuses described above (. 54-80).

The murderer who absconds and seeks asylum in the Great Church is to have
the ecclesiastical penalties applied to him first and then is to be sent into exile
by the emperor himself or, in his absence, by the eparch. In this measure,
Manuel follows Constantine but, unlike him, gives some indication as to how
the punishment is to be applied, thus making it more difficult to abuse Constan-
tine’s regulation. In another measure also (1. 141-146) Manuel shows his con-
cern to enforce the penalty of life-exile, offering an incentive to those reporting
a murderer who has returned to the scene of the crime.

In this passage concerning the enforcement of life-exile, Manuel mentions
the church’s censures (¢mutipo: 1. 104) explicitly for the first time. Constan-
tine’s novel refers to them only briefly, leaving their assignment and adminis-
tration entirely to the church. For Manuel, however, they are the subject of con-
siderable attention (Il. 131-140; 147-153); indeed, if we can believe Balsamon’s
account, an abuse connected with them was the reason for Manuel’s legislation.

The next measure (Il. 111-130) contains the only real alteration Manuel
made to Constantine’s novel (ll. 90-92) and it is the one regulation which later
compilations of legislation record when summarising Manuel’s novel.**” Those
who kill not only intentionally but also with premeditation are not to be forced

9 Novel IT, 1. 79-82; ZACHARIAE, GGRR, 334, points out the ever-decreasing use of the death
penalty.

%06 See OxonomibEs, L' Evolution, 133 and note 46. For another opinion on the eparch’s posi-
tion at this time see ZacHarIAE, GGRR, 367, 376 note 1360.

%7 SMin. ® 29; H. 6.6.5. However, both give lifeexile and not life imprisonment as Manuel’s
substitution for the tonsure.
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to take the tonsure and live in a monastery for the rest of their lives. According
to Manuel, Constantine’s punishment for this category of murderer is un-
canonical, for it allows unsuitable people to become monks, without even a novi-
ciate.’”® He changes Constantine’s provision from one of enforced tonsure to life
imprisonment. He does not, however, completely exclude the possibility of the
murderer’s adoption of monastic life. Later (Il. 154-161) he adds that if a mur-
derer wishes to take the tonsure, provided his resolve is tested the adequate
length of time, he will be allowed to enter a monastery far from the scene of the
crime.

Manuel’s application of the punishment of life imprisonment to the criminal
who has committed a premeditated murder agsigns to prisons a wider use than
is known to have existed up to that time. Prisons were most commonly places of
short-term detention for people awaiting sentence (1. 98),%° while monasteries
are well-attested as places of imprisonment for adulterers and criminals.'’
Manuel’s attempt to stop this misuse of monastic life is in keeping with other
reforms he undertook in his new foundation at Kataskepe to rid monastic life of
worldly ties and concerns.*"!

Manuel, having dealt with the civil punishments - life-exile or life-imprison-
ment for the two categories of murderers - turns to the question of penances at
the Great Church, their appropriate prescription and supervision (ll. 131-140;
147-153). Constantine’s novel did not make any provisions in this area, leaving
it entirely to the church. Manuel again introduces more surveillance and stric-
ter regulation, to check the abuses of which he had become personally aware.

The first problem connected with penances which the emperor mentions -
and he describes it as if it were the rule rather than the exception - is false con-
fession (1. 134; 139) which enables the person who has committed a premedi-
tated murder to receive the punishments and penances appropriate to a person
who has killed by chance and unforeseeingly (1l. 139-140). Confession was an
essential element of asylum in the church, and it was on the basis of the state-

308 See canon 5, council of Constantinople (a. 861): three-year noviciate: Ioannou 1.2, 455-457;
Beck, Kirche, 130-131.

39 Peira, 66.27; ZacHARIAE, GGRR, 332; Pu. KourouLks, Bu{avtvav Biog xai oAtiopse
(as in n. 227), 224-238.

30 F Goria, La Nov.134.10; 12 di Giustiniano e ’assunzione coattiva dell’abito monastico,
Studi in onore di Giuseppe Grosso 6 (Turin 1974), 57-76. As a concession, in his chrysobull for
Nea Mone, Chios (a. 1053), the emperor Constantine IX Monomachos ordained that exiles and
convicts were not to be sent to the monastery: Zeros, IGR I, 636; DSLGER, Regesten N. 910.

311 Choniates (ed. Van DieTeN, 206-208; ed. BEkker, 270-272); see the discussion by
P.MacpaLiNo, The Byzantine Holy Man in the Twelfth Century, in The Byzantine Saint, ed.
S.Hacker (London 1981), 63.
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ment made in the confession that the ‘sentence’ was determined and the cen-
sures prescribed.”’? Manuel implies that the confession was instrumental in
determining not only the ecclesiastical censures (émitipie) but also the civil
punishments (nowdég: 1. 140). The ecclesiastical censures given to the person
who sought asylum varied considerably both in kind and in duration, according
to the nature of the crime, but also according to the person prescribing them.
The unintentional killer (xaté toynv, &npodéntwg: 11. 139-140) always received
penances but not necessarily civil punishments.*’® Therefore the murderer
who falsely confessed to having committed an involuntary killing could get
away with no physical or material punishments. The measure Manuel intro-

~ duces to avoid such a miscarriage of justice is the corroboration of the killer’s
confession by the bishop and his clergy, as well as the judge (Sictnriic:
1.137),*" of the theme where the killing took place.’™®

$1Z All sources attest to the central role of confession in asylum: Constantine Porphyrogenne-
tos, N.10: Zeros, IGR 1, 231,25; 27-28; Garidas’ scholion 2 to B.60.39.3 (see note 273); the
formula wepi povéwg, ed. Paviov (as in note 294), 158-159; two patriarchal documents of 1059:
Rh.-P. V, 48; 49-50.

813 Although the word éxoboto¢ is not used in this passage, it seems from the reference to kil-
ling et thynv xai dnpodntwg (1. 139-140) that an accidental, involuntary killing is meant. The
duration of the penances prescribed by the Church Fathers, synodal decisions, and penitential
collections varied from 3-10 years (exclusion from holy communion) for cases of involuntary
killing. See Basil, canon 57: loannouIl, 145; the council of Ankyra, canons 22 and 23: Ioannou L2,
71-72. On epitimia for murderers see M. V. STrazzERI, Drei Formulare aus dem Handbuch eines
Provinzbistums, FM 3 (1979), 325 ff,, esp. 337 ff,, and the Table with examples of epitimia from
cases of the eleventh to the fourteenth centuries (pp. 342-351). For the lack of civil punishments
in such cases see Nomocanon XIV tit. 9.26, Rh.-P. I, 200: éni 82 108 axovaiov ovyyvdun didota;
Constantine VII, N. 10: Zeros, IGR I, 231,3~4; Eustathios Rhomaios’ scholion to B.60.39.3; Balsa-
mon, commentary to canon 43 of Basil: Rh.-P. IV, 190. A civil punishment was, however, exacted
in the case of a killing committed through negligence, such as in a state of intoxication. See Nomo-
canon, Rh.-P. I, 200: éni 82 100 natd PAaxeiav fiyouv apéAierav govedovtog neviaetiic £opin;
Constantine VII, N. 10, Zeros, IGR 1, 230, 27-28; Eustathios Rhomaios’ scholion to B.60.39.3;
Troianos, ‘O «Ilowdiiog», 8.

34 The word Swntntfc appears twice in relation to civil (11. 93, 137) and once with regard to
ecclesiastical officials (1. 148). Here (1. 137) the word seems to be used as a synonym for the krites
or praitor known to have had administrative duties in mainland Greece, and for the doux who
had such functions in Asia Minor. On the krites, praitor and doux see GLYKATZI-AHRWEILER
(as in note 289), 67-77; J. Herrin, Realities of Byzantine Provincial Government: Hellas and
Peloponnesos, 1185-1205, DOP 29 (1975) 266 ff.

815 Bvidence for corroboration of the killer’s confession is provided by the decisions of the arch-
bishop of Ochrid, Demetrios Chomatenos (1215-1236), who enjoyed a quasi-patriarchal status in
his see during the Latin occupation of Constantinople. Although it is plausible that Chomatenos,
with his good knowledge of civil and canon law, was acting with Manuel’s novel in mind, equally
he could have been taking a common sense precaution as any conscientious man in his position
would have done. For the cases see PrTra, Analecta sacra et classica spicilegio solesmensi parata
VI (Paris, Rome 1891) nos. 76, 116, 129, 131; cols. 325; 499; 529; 533. On Chomatenos’ status see
A.D.KarroziLos, The Ecclesiastical Controversy between the Kingdom of Nicaea and the princi-
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The appropriate prescription of penances is dealt with a second time
(11. 147-153) but in this case the problem is seen to arise from the side of the
prescriber of the penances. Manuel is concerned that the judges of such matters
in the Great Church, whom he names Swoutntai, a word he uses also of civil offi-
cials (1. 93, 137),*'® should not show too much kindness in these cases by giving
light epitimia or by shortening the time canonically allotted to acts of penance.
He gives no specific instructions here but merely reminds them of the need to
punish crimes of killing appropriately.

The dwatntai in the Great Church whom Manuel mentions should probably
be identified with the members of the ekdikeion of Hagia Sophia, a body of cler-
ics whose activity with regard to the asylum of killers is known from other
sources of the twelfth century and later.’’” According to the formula mepi
@ovéwe, the killer made his confession before the ekdikoi but their head, the
protekdikos, prescribed the penances, giving them to the sinner in a written
form.*™ The church’s censures consisted of exclusion from holy communion,
and acts of penance such as fasting, prostrations and a public plea for forgive-
ness in front of the church.?"® There were no hard and fast rules about the pre-
scription of penances. Canonical regulations varied considerably, depending on
the category of crime and the quality of the confession.*”® Allowance was made
for shortening the period of penitence and altering the penitential acts

imposed, should the sinner show exemplary zeal and application in fulfilling his

penances. !

pality of Epiros (1217-1233) (Thessalonike 1973), 12, 40 {f.; G. Prinzing, Die novijpata Srépopa
des Demetrios Chomatenos (Chartophylax und Erzbischof von Ohrid 1215-~1236), typescriptofa
Habilitationsschrift (Miinster 1980), 16-17; 24; 28-29.

316 See above, note 314. For the word in an ecclesiastical context see Michael Attaleiates, ed.
BEKKER, 57: 0 natptépyng. . . Toi¢ aditorg npoaxadiong obtw xpitfc v Aeyopévwv xai Srontntig
EYpTHETLOE.

317 Balsamon, MeAétn x&piv Tév 800 6@@uxiwv, 08 t€ YapToPiiaxoc xai Tob TpwTexdixou:
Rh.-P. IV, 533; George Tornikes, oration for the patriarch George Xiphilinos, ed. DaRrROUZES,
‘Opebaa, 534,19-22; also ibid., 323-332; Niketas Choniates, ed. VaN DIETEN, 238,90-92; ed.
BEKKER, 310,1-4.

318 pavrov (as in note 294), 158-159. For another example of the protekdikos’ role see
Darrouzis, Regestes N. 3230 (a. 1401).

815 For the public plea for forgiveness in the Great Church, see the statement of the chartophy-
lax Nikephoros (P. GAUTIER, Le chartophylax Nicéphore, ceuvre canonique et notice biographi-
que, REB 27 [1969], 192); also, Niketas Choniates, for the area where killers stood, asking forgive-
ness from those entering and leaving the church: ed. Van DIeTEN, 342; ed. BEKKER, 446, Compare
the epitimia for a wilful killer (¢xo010¢) with those for an involuntary killer (¢xo00ot0¢) in two for-
mulae: PavLov, op.cit.,, 158-159, and STrazzERI (as in note 313), 325-326.

320 SrRAZZER], op. cit., 334-339, for a discussion of the sources.

321 Balsamon’s commentary on canon 74 of Basil: Rh.-P. IV, 236-237.
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The reference to shortening the period during which the penances are to be
carried out (1. 149) brings to mind the case Balsamon reported of the bishop
who, doing just that, came to Manuel’s attention and caused him to enact new
legislation.?*” Although here the ekdikoi in the Great Church are meant to be
the recipients of Manuel’s advice or warning, in the Balsamon case the person
in question was probably a local bishop®?* who was ‘supervising’ the murderer in
his penances. Manuel’s order that copies of the novel be sent to local churches
(11. 150-152) was intended to correct the behaviour of provincial churchmen and
to keep them in line with the patriarchate. But this raises the question of asy-
lum in provincial churches, a question not directly dealt with by Manuel’s novel.
Provincial churches and churchmen are mentioned only in the context of pro-
viding corroborative information for the patriarchate (1l. 134-138), and here as
recipients of copies of the novel (1l. 150-153). The problem with which the
emperor is concerned is that of provincial criminals seeking asylum in the Great
Church (Il. 76-78; 102-103; 131-137). The novel leaves us in the dark about
asylum in the provinces.

Manuel’s novel, then, attests to the pre-eminent position of Hagia Sophia as
a place of asylum for killers. Other sources provide more information about the
specific parts of the church which served as a npoogiyiov or refuge. Nicholas
Mesarites refers to the northern doors of the church as a ‘refuge’.’** Anna
Komnena describes the great immunity which a criminal receives if he can but
reach the npoog@iylov, the chapel dedicated to St. Nicholas, next to the Great
Church.’*” This chapel, located behind the altar of Hagia Sophia, was said to
have been built on the spot where the saint brought a man he had saved from
execution.*”® A fourteenth-century imperial prostagma speaks generally of the
appointed places in the church for refugees whose safety in those places had
been guaranteed by former emperors.*”’ ‘

It is not difficult to see why the Great Church should have drawn provincial
criminals, as Manuel’s novel suggests. They and their crimes would have been
unknown in the capital, giving them the opportunity to shape their cases.
But more important was the security which this church could provide because
of its eminent position and the imperial privileges it was reputed to possess.

%22 Qe above, p.197.

828 Rh.-P. IV, 236: & ot yopav &pylepede.

¥4 A HEISENBERG, Nikolaos Mesarites, Die Palastrevolution des Johannes Komnenos, Pro-
gramm des K. Alten Gymnasiums zu Wiirzburg (1906/1907) 1907, 20; 24-25; R.]Janiy, La
géographie ecclésiastique de I'empire byzantin (as in n. 257), 462.

825 Alexiade, ed. B. Leis, I (Paris, *1967), II, 5, p. 76.

326 Janin, op. cit., 368-369.

2T M.-M. 1, 232-233 (a. 1343); DOLGER, Regesten, N. 2886.
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Constantine VII's novel, by giving legal sanction to asylum for murderers in
Hagia Sophia, would have confirmed and reinforced any pronomia the church
might have had, thus contributing to its popularity as a refuge.

Manuel, in his reaction against asylum for murderers and his adoption of the
attitude expressed in a novel of Justinian, that asylum is reserved for the vic-
tims of injustice, was ostensibly attempting to check the crime rate, the stated
aim of his legislation. His novel can be seen to provide a response to what he
describes as an intolerable situation, in which killing was a daily occurrence. But
in his regulations one can see also an intention to reduce the church’s influence
and power in this area, as an end in itself. From Balsamon it is known that
Manuel’s displeasure at the church’s treatment of murderers was the impetus
for his new law, and in the novel the emperor dictated to the church the manner
in which it should administer its punishments. Further, he adopted a position of
defender and protector of the church’s laws in changing his predecessor’s unca-
nonical regulations concerning the use of monasteries as places of incarceration
for murderers. On the whole the image which emerges from the legislation is
that of an imperial authority more concerned with the correct application of
canon law than the church itself.**® Other emperors might have tolerated the
church’s role in criminal matters but the emperor who in the spring of 1166 pre-
sided over a series of church councils, directing and dictating dogma, would not.

32 See Choniates’ critical comments in this regard: ed. Van DieTEN, 209,59 ff.; ed. BEKKER,
274, 8ff.
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