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From Law to Paradise
Confessional Catholicism and Legal Scholarship

This paper is a prolegomenon to further study of the
intensified relationship between law and moral theology
in early modern times. In a period characterized by a
growing anxiety for the salvation of the soul (»Confes-
sional Catholicism«), a vast literature for confessors,
which became increasingly juridical in nature, saw the
light between roughly 1550 and 1650. By focussing on
some of the most important Jesuit canonists and moral
theologians, this article first seeks to explain why juris-
prudence became regarded as an indispensable tool to
solve moral problems. While Romano-canon law showed
its merits as an instrument of precision to come to grips
with concrete qualms of conscience, with the passing of
time it also became studied for its own sake. The second
part of this paper, therefore, illustrates how the legal
tradition, particularly with regard to the law of obliga-
tions, was reshaped in the treatises of the moral theolo-
gians.

Wim Decock

The Emergence of the International Order of Crim-
inal Prosecution in the Modern Period: Extradition,
Asylum and Mutual Assistance in Criminal Matters

The paper observes the emergence of an interna-
tional order of criminal prosecution in Europe from the
late 18th century, which was characterised by two ambig-
uous developments: nation-based criminal law systems on
the one hand and an increasing demand for international,
transborder co-operation in matters of criminal law and
criminal justice on the other. For with increasing migra-
tion, economic transactions and political dissidents, new
crimes and threats of order and security, which could not
only be handled within the national criminal systems,
evolved. Thus the main fields in which a new international
order in criminal matters was developed over the course
of the 19th century were extradition, asylum and mutual
assistance, as shaped by international treaties, domestic
national laws and by international legal discourses. Based
on different national legal orders and traditions, nearly
every country established slightly different legal regula-
tions and instruments, though in the long run it was in-

evitably the establishment of rules and instruments of
transborder co-operation and mutual assistance in crim-
inal matters which would at last lead to an international –
and fragile – order of criminal prosecution. In this regard
the project that will be presented in the conference makes
a wide-ranging topic for comparative legal history in the
field of criminal as well as international law.

Karl Härter

Fundamental Rights of States
The tradition of the natural law and the law of
nations of the Enlightenment

The so-called fundamental rights and duties of states
were invented by natural law theory and exist in legal
doctrine even today. They resulted from a transfer of the
rights of the human individual to the state. What ap-
peared in the middle of the 18th century in the works of
Wolff and Vattel in a quite unsystematic and scattered
way, was fully developed into a canon in the 19th century:
Fundamental rights shifted into the centre of international
law doctrine. They constituted the starting point of the
international legal order as conceptualized by nearly all
legal thinkers. Although an invention of natural law, they
outlasted the 18th century and were even to be found in
the works of some authors who considered themselves as
positivists. Moreover, the general move towards »positiv-
ism« did not affect these rights, criticism of this view
arising only at the end of the 19th century. Academic
doctrine, therefore, was in conflict with the theory of the
sources of international law. Their popularity resulted
from the desire to have guiding principles in the interna-
tional order. Most of these principles were materially
attached to sovereignty: Fundamental rights emphasized
the inviolable autonomy of the state as a legal subject no
matter how international relations and international trea-
ties developed.
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Freedom through Coercion
Economic self-regulation in the German Empire
between regulation and self-regulation

Economic self-government occurs when organized
economic actors fulfill public duties, participate in provid-
ing law and law enforcement, and are given scope for the
exercise of their interests. It takes place in advisory
boards, chambers and cooperatives regulated by public
law. Economic self-government emerged in the 19th cen-
tury. Its importance increased primarily from the end of
the 19th century, the time of the emergence of the inter-
ventionist state. This development seemed to be accom-
panied by a loss of freedom because self-government was
legally constructed as a state-dependent form of organ-
ization. Above all, it was subject to state supervision.
However, this review would be one-sided. The establish-
ment of self-government, simultaneously, created the pos-
sibility of increased influence on public affairs. The semi-
official character of self-government institutions strength-
ened the legitimacy of the economic representation of
interests and the power of enforcement in relation to
government authorities and other organized societal ac-
tors. Economic self-government was a way of coordinat-
ing divergent interests more effectively in a highly differ-
entiated society and enlarging the space for the collective
exercise of freedom. The resulting increased dependence
on the state was a price which large parts of society were
willing to pay.

Peter Collin

A Two-Headed Janus
Continuity and Change within the Legal History
of Jews in Ukraine, 1905–1932

This article deals with some crucial aspects of the
legal history and culture of Jews in the late Russian
Empire and the early Soviet Ukraine, 1905–32. Consid-
ering numerous unique archive and printed sources, this
paper examines the following fields: the legal and political
features of the Jews; the tax on kosher meat; the court
cases involving participation by Jews; the development of
legal terminology; and finally Jewish lawyers before and
after 1917. The article argues that the so called »Jewish
question« was in essence a legal question. The cases pre-

sented in this paper prove a continuity of certain norms
and practices between the tsarist and Soviet periods.

Dmitrii Belkin

Prolegomena to the legal history of Southeast Europe

This article tries to outline the history of law in South
Eastern Europe – a subject that currently is being re-
searched in an international project at the Max Planck
Institute for European Legal History. It reflects on some
historical aspects and theoretical issues which may help to
identify the analytical approach and interest in that case.
The history of law in Southeast Europe bears the hall-
marks of the general history of the region. National
politics has often dominated and still dominates historical
thinking. On the other hand, legal history has been part of
the traditional discourse of modernization. Since the 19th
century the Ottoman Empire and its successor states
looked upon Western Europe as the universal model of
social and political organization which they have made
efforts to adopt. The article tries to overcome the impli-
cations of both nationalism and modernization starting
from a general idea of modernity. It also aims at integrat-
ing the Ottoman history in the study of legal history of the
post-Ottoman states. Finally, it discusses the problem of
legal transfer which played a crucial role in the formation
of national legal systems in the successor states.

Jani Kirov
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